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TIII. 
eA Proeme tothe third part of the Inſtitures. | 


N the ſecond part of the Þr/titutes we have ſpoken only of 
Actsof Parliament, (v.) of Magna Carta, and many anci- 
ent and other Acts of Parliament, which we have explain- 
ed, and therein obſerved which of them are declaratc | 
of new and which mire; All of them e 
we which mixt: All of them (ex a CC 
ing Common Pleas, and theſe two great Prokens perth — Trum. 

In this Third part of the [»ſtitutes, we are to treat De malo, viz, of 288 
High Treaſon, and other Pleas of the Crown, and Criminal Cauſes, moſt s. 500, 
of them by Act of Parliament, and ſome by the Common Law: in, z0n betet 
which Caſes the Law of all other is moſt neceffary to be known, be- icin ſed aep- 


cauſe it concerneth the ſafety of His Majeſty Jn wee of the Common- rr 


wealth, and the life, —.— fame, liberty, bl wife and FE efficient, bur ado 
of the party accuſed, beſides the Sefeirire of his lands, goods, and all ficient cauſe, by 
that he hath : for it is truly ſaid of theſe Laws, Refi lege: 1 *. 
hominum commodis pro + wy he regie majeſtati, forum vite a notable good · 
lice tranquillitati conſulunt. And that in theſe Caſesthe ancient FE” 


of the Law principally holdeth, M:ſera ſervitzs eſt, abi jure 
incognitum. And ily ſome doth — 7 the Cady, ne 
that they are dark and hard to be underſtood, we have ſpecially heſe 
and other parts of the T»t5 * ſuch windows and made them fo 
lightſom, and eaſie to ood, as he that hath bur the light of 
nature, (which Solomon leet the candle of Almighty God, 20. 
27.) adding induſtry and dili ence thereunto, may'gafily diſcttr/ the 
ſame. And that may be verifi heſe Laws that ex Et lux; Pr 5 
23. the Law it ſelf is alight. See Rom. 2. 14. And when we ce 

how many Acts of Parliament ( S000 in print) that have fe 
new treaſons and other capital offences, are either repealed by gene- 
ral or expreſs words, or expired: How many Inditments, Attainders 
of treaſons, Felonies, and other crimes, which are riot 'wartantable'by 
Law at this day: And how few Book-Caſes there have been pu 
ed of treaſons, (thou: ba Subjett of ateſt irape tance) 4 and tk 
very ſlenderly reported: We in reſpedt of the pla —— 30 
holden,and of our own obſervation and by oſten conferences 

Sages of the Law in former times rey — 


the Crown, have thought ood to publiſn is Third part 55 the Se Ge 
ituter, wherein we Ros that old and fire rule ee jad 
oft legibus, non exemplis. A work arduous; and Hull of — 


4 as none can either feel or believe, but he only which maketh tri- 
0 


F it. And albeit it did often terriſie me, yet could | it not in — 
B e 


7572 


— 


end make me deſiſt from my purpoſe z (eſpecially in this work) 
ſo far hath the love and honour of my Countrey, to paſs through all 


labours, doubts and difficulties, prevailed with me. 


Bal.cont.3.fo.143: 


35. E. cap. ts. 


This, as other parts of the Inſtitutec, we have ſet forth in our En- 
gliſh tongue, not only for the reaſons in the Preface to the Firſt part of 
the Inſtitutes alledged, which we preſume = ſatisfie any indifferent 
and prudent reader: But ſpecially this Treatiſeof the Pleas of the Crown, 
becauſe, as it appeareth by that which hath been ſaid, it concerneth all 
the Subjech off Realm moxencarly by many degrees, then any of the 
other. Hereunto you may add that which Robert Holcoth an Engliſh 
man ſurnamed Theologys magnus, upon the ſecond Chapter of the Book 
of Wiſdom, in or about the 20. year of King E. 3. wrote to this effect. 
Narrant hu ſtoriæ quod cum Willielmus dux Normannorum regnum An- 
gliæ conquiſioiſſet,deliber avit quomodlo linguam Saxonicam poſſit deſtrugre, 
& Angliam, Normanniam in idiomate accordari, & ideo ordinatit quod 
nullus in curia regis placitaret niſi in Gallico, & iterum quod puer quilibet 
ponendus ad literas addiſceret Gallicum, & per Gallicum Latinum, que 
duo uſq; hodie ol ſeruantur. Hec ille. But the ſtatute of 35 E. 3. c. 15. 
made not long after Holcoth wrote, hath taken theſe edicts of a Con- 
queror away, and given due honour toour Engliſh Language, which is 
as copious and fignificant,and as able to expreſs any thing in as few and 
apt words, as any other native Language, that is _ at this day. 
And (to ſpeak what we think) we would derive from the Conque- 
ror as little as we could. | | 

When Hexry the firſt died, all the iſſue male of the Conqueror, and 
of his Sons were dead without iſſue male. 

The Wife of King H. 1. was Mawge daughter of Malcolme King 
of Scotlaxd fi J Canmor,and of Margaret his wife, who was the 
grandchild of Edmond Ironſide K. of England, vis, The ſaid King Ed- 
mond had iflue Edward ſurnamed the Outlem, becauſe he lived a long 
time ſea with Salawor King of Hurgeryoutof the extent of the 
Laws of this Realm. Edw. had iſſue the ſaid Margaret his eldeſt daugh- 
ter, e virtue ſhe had iſſue Mawde wife of K. H. 
1 de, of whole Engliſh blood by Geffery Plan- 

anes Earl of Azjon all the of England are lineally deſcended. 

e have in this Third part of the Iuſtitutes cited our ancient Authors, 
and Books of the Law, ux. Bradbon, Britta, the Mirror of Juſtices, Fle- 
ta, and many ancient Records never (that we know) before publiſhed, 
to this end, that ſeeing the Pleas of the Crown are for the moſt part 
nded upon, or declared by ſtatute Laws, the ſtudious Reader may 
e inſtructed what the Common Law was before the making of 
thoſe ſtatutes, whereby he ſhall know, whether the ſtatutes were intro- 
ductory of anew Law, declaratory of the old, ormixt, and thereby 
ceive what was the reaſon and cauſe of the making of the ſame, whi 
will greatly oonduoe to the true thereof. 
We ſhall firſtrzear of the bigheſt, and moſt hainous crime of High 
Treaſon, Crimenleſe Majeſtetis andof the reſt in order, as they are 
greater and more odious then others. 


— 


CAP. 


n — 


* X A . = P 
24 4 SEED . 88 % 
* 1898 . k N A S. 2 - 


ee >} of vo 
Of: High Treaſon. 


V the Statute of 25 E. 3. De proditionibus, is declares 
in certain particular Caſes, what offences ſhall be ta⸗ 
ken to be Treaſon, with. this reſtriction, That if any 
other caſe ſuppoled to be Treaſon ſhould happen befoze 
any Juſtices, the Juſtices ffouly wichouc going 6 
judgment of the Treaſon, till the Cale be Gewed be- 
| koze the King and his Parlfament, whether it ought to 
AR cr 6B be adjudged treaſon op ather felony 2: therefoze we will 
= lap our foundation upon, and begin with that Act of Par⸗ 
fianient, the Letthr whereof, in proprio idiomate enſueth, / | 8 


Dent pur ceo que divers opinions ount eſtre eins ceux bivers opinions, 
heures gen caſe doit eſtre dit treaſon, (& en quel caſe » 22 
A. X ni, le roy a le regueſi des ſigniors & commons ud fait las tor ie mon 
declariſment que enſuift, Ceſtaſſavoire, quam bome fait com- fac dd ally 
paſſer ou imaginer la mort noſtre ſeignior le roy, madame ſa de ad, ro 


compaigne, ou de lour fitx eigne & beire. On fa bome violaſt. Io * Libtbughs, 


alias Luxembweghs 


compaigne le roy, ou leigne file le roy nient marie, ou la compaig- weres kind of 
ne leigne fitz & beire le roy. Ou ſi home leve guerre enconter licenes of our 


noſtre ſe nior le roj en fon realme, au ſoit aillnt as enemies no- fo led, dere 
Are dit ſeignior le roy en ſon realme, donnant a eux aid, ou in J. ele. 
comfort en ſon roialme, ou per aylours, & de ceo ptovablement aich ſomerime 


was an Earldom, 


ſoit attaint de overt. falt per gents de lour condition. Et ſi bo- and altera Duce- 


me counter fate le grand, du privie Seal le Rey, ou ſa mom e. Et ſt Sce Chaucer in he 
home apport faux money en ceſt roialme counterfait al mony won Tate, ihe 
dangliterre; ſi come la mony apelle * Luſheburgh,ou auter ſem- {gy mon? 
Bleblea la dit mony dangliterre, ſachant le money eſtre fax pur in; Ge mn ne 


merchander ou payment faire endiſceite noftre dit ſeignior le roy thats, Cupon 


& de ſon people. Et fr bome tuaſt Chancellor, Treaſurer, ou abe Vente ) No , 
Fuftices noſire ſeignio}-le roy del un Banke on del auter, Fufti- fharis nota > 
ces in Eire & daſſiſes, & touts auters Juſtices aſſignes de Oier nu“ 

& 7ermines * eſteaunts en lour places en feſants lour offices. Et i, [is ern te 


2 8 nenti regis videtur 
foit a entendre que les caſes ſuiſnomes doit eftre adjudge trea- n fg, 
ſon, Foe ſe extent a noſire ſeignior le roy & ſa Roiall Majeſty e ne eie. 

t de tiel manner de Iredſon la Prof great agate apper- 
| ie 


bien des terres & tenements te- 


25 E. 3. cap. 2. 


tenont a noſtre ſeignior le roy, ci 
aes des auters, come de luy meſme. 


B 2 Item, 


High T reaſon. Cap. I. 


1 H. 4. cap. 10; 


1 E. 6. cap. I's, 
1 Mar. Cap. I. 
Sefl. . 


Item Hereas divers Opinions have been before this time, in 
what Caſe Treaſon ſhall he ſaid, and in what not; the 
King at the requeſt of the Lords and of the Commons, hath made a De- 
claration in the manner as hereafter followeth: That is to ſay, When a 
man dothcompaſs, or imagine the death of our Lord the King, of my 
Lady his Queen, or of their eldeſt Son and Heir: or if a man do vio- 
late the Kings Compagnion, or the Kings eldeſt daughter unmarried, 
or the Wife of the —_— Son and Heir: o i do 1 
War againſt our Lord the King in his Realm, or be-adherent td 
ings enemies in his Realm, giving to them aid and eomfort in the 
Realm or elſewhere, and thereof be provably attaintedof open Yeed 
by people of their condition. And if a man counterfeitthe Kings great, 
or privy Seal, or his Money: And if a man bring falſe money into this 
Realm counterfeit to the Money of England, as the Money called 
Luſheburgh, or other like to the ſaid Money of England, knowing 
the money to be falſe, to merchandize or make payment, in deceipt 
of our ſaid Lord the King and of his people. And if a pan ſlay t 
Chancellor, Freafurer, or the Kings Juſfices of the olle Bench, orthe 
other, Juſtices in Eire, or Juſtices of Aſſize, „ aſ- 
De e cheir offiees. 
And it is to be underſtood, that inthe caſes above rchearſed, it qugbt to 
be judged Treaſon, which extend to our Lord the King and his Roy- 


al 25 And of ſuch Treaſon the forſeiture of the eſcheats per- 


taineth to our Lord the King, as well of the Lands and Tenements 
holdenof others, a of him \ 


And albeit nothing tas concern the Ring, his Crown,an diDignic 022 
Crimen leſs N Lan at the requeſt — 
Commons, the bleſſed n authoizty of Parliament mave.the Declaration, 
as is aboveſaid ; and cherefoze, and foz other excellent Laws made at this Pax 
liament,this was called Benedictum Parliamentym, as it well yeferved, Foz ex- 
cept it be Magna Charta, no other Aa of Parliament hath had moze hong) given 
unto it by rhe Bing, 1 nd Temas aud the Commons of che 
Realm foz the time being in full Parliament, then this Act concerning Treaſon 
hath had. Foz by the ®tacute of 1. H. 4. cap. 10. reciting that where at a Par- 
liament holden 21 R. a. divers pains of Treaſon were gained by Statute, iv 
as much as there was no man did know how to behaye himſelf, to vo, ſpeak, oz 
ſay,fo2 doubt of fuch pains : It is enacted by the Bing, the Loꝛds and Commons, 
that in na time to come any Treaſon be judged otherwiſe then it was ozdainey 
by wp nn leet Sal bt rage ven to it by the Statute of 1. K. 
6. c. 12. and by the of 1. Ma, c. 1. Seſſ. 1. different times, but all agree- 
ing in the magnifying and extolling of this blefſe Ad of 25 E. 3. Dfths fe 
of 1, Marie, we ſhall ſpeak moze hereafter, But to pzoceed to give alight tauch 
how other Acts of Parliament have been called, | 

The Parliament halven at Drfozd An. 42 H. 3. was called Inſanum Parlla- 
tum 12, E. 2. the Parliament of Whitebands, Alharum Fibularum oz Metella- 
rum. 5. E. 3. Parliamentum bonum. 10. R. 2. Parliamentum ꝙ fecit mirabila, that 
. — K — —— 

Par tum Fu 1 
of Bags The eſo o Prim in An 14. n he Black Pur 
ment. of 1 E.s. calley mentum t 
And the ſaid Act of 1 Mar. Parliamentum P b 


The of Queen Elizab. ftiled Pia, juſta, & provida. The Parlias 
ment An.21 of King Jam, called Forlix Parliamentum, The p Pave 
ament 


2 


* 


am the Parliament halden in the third of our L 
lament, Aw.vhe Pa pear — — 


Compaguions of 
t, commonly wzitten in books Stone, LL 
22 And ugs Compagaions Ju 
, Lozd Baron. 


P, as they were wozthp 
ng of daß 1 Mer. 
Dir Richard — 

is, and his Com- 


| ereof, and of the Book Caſes, and 
IT Let ns vivide this Act conceruing High 
dz Benda, and then pꝛoletute the ſame in oꝛder. 


The King 
nd The ig ble 


The third is Levying was againft the Ring- 


7 Cap. 1. 
4B High Freaſon. —.— 
4 tw mats ing £0 the Kings enemies within the Realm, 
| 7 | ert act, 
— — the lame by ſome ov 
0 


ounterfeiting ole The Privy Coin. 4 

The fifth is Foun * The 1 2 t money to the like⸗ 

« ms hi into this Realm counterfei 28 ey 

| tf, | £ 8 | laſſesoz Ve 
See ** ro 0z 
Kin * > | ſ m,and | ſe C 
REESE ney 
2 dividentia. . 


Heads, it is no Treaſon, 


erfved from [trahir] which 1 Tate bogs betas; 
5 | > em * 
” ena 15 Trahiſon, per contractionem, . 
ions, Talks Bet) ail fortiter audens 
ain ing it Petegit imbelles animos, 4 >fpice numerabantur 
pa E. nn, Canuti fo. 118. ca." 18. Treaſon is divided oditio Parva.” The 
Arc. Cleri. * Inter legis hamano inexpiabilia. Pe tit Treaſon, Pr t h Proditorie, 
cap- 15. & — inter ſcelera jute oditio, into and thereofcomet 
Tr.21 E. 3. cora Treaſon, Alta Prod io (AProdete) f Treaſon, and cannot 
Rehe Ron 173: Yigh word uſedin Law is Prodi very Indiament o 2 
— 8 rey of neceſſity en he 2aſts, oz Circumlocn 
re non £0 * ti daher » JP | bs 
{nent ene 


mot Derlaratozy 
pod aro $ Law is foz the m is uſed, But 
eundum legs ec- FY Ad fait Declariſment. Fs wo2d 8 it addeth to the 
ſ Ad. and theretoze Clauſe 
leſte- | and * „that in divers iciently extend. 
cleſs, 8. ancient Law, e,t þ U ſufftcien Pp 
25 E. cored was —— Redder «gry [Declariſment) wi , | 
eg — os et nent Tb emen is the . 
ich. * 4 10 a le. &cc. a | hberefore f 
. 5 C Quant Home, ol is Att is general, By = ſecular — ion. 
Je Miſſeny. both Ban 2 edge to be 'Herefozv was — 0 Bios 
r rin, 4 wth en 
procage of Selen for egg dhe Morten ons $11 term tet feuds ome de- 
iviledge of Treaſon reupon he was arra i ſummi Pontificis terb 
e 
178 8 _ * reſpondere in hac — Suffragans (far from punihedent, as he was af- 
cleſia — Pozk, and parame „and he was a e But this — (to 
Tem por | 1 5 
bras, = — > 85 derne Worceſter, Sab es * as — — Ca⸗ 
111. i by . 
— — clear all voubts ) extend ce been put in execution, rceny. * | 
23 · 3 ever ſin et Larceny the 
— ral, and ſo — — hereafter Cap. elbe ſaid moze fully — 1 
— og oh it appeateth. entis, as ſhall be ſait not (un home 
3 _—— 
ror. 353. 26 E. 3. nert Dection; zincipal end ad omnes perveniat : 
cor. 383. 28 — his Statute; foz the p Ut pœna ad paucos, metus fants that are not of the 
42+ COT. Hs cap. th * le may fear to oſtend, le to es oz In the Law ſhould not 
27. 1 am 0 I, 
e 
ae 2. p 
Dier — a = —— 5 and ik it — e ſame, 02 be thereof 
15.8 E. 2. ought to be c it Treaſon oz Felony i ſane memorie (qui patitur e 
Corone. 369. 395. Ik a man com afterward he become De * if after judgment he betom © 
— * fo. otherwiſe 580 he ſhall not be called to anſwer : foz it cannot be an example , 
— — ric, he thall not be executed, | was; 
— De non ſane memorie, 1m of England, and whoſe 
1K 2 Mar, C 10, others, that are within the Realm 
To Alien. And all Aliens 


raigns 


1 


I : 
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raignes are in amity with the King of England, are within the pꝛotenion of the | 

King,and do owe a local obedience to the King, (are homes within this Ae ) „See bercaſter 
and if they commit High Treaſon againſt the King, they ſhall be puniſhed as cp. 3. 


Traito2s, but other wile it is of an enemy, whereof you may read at large, Where and how 
Lib. 7. Calvins Caſe, fo. 6. &c. & 17, &c. ; —_— TY 
C Fait Compaſſer.] Let us lee firſt what the compaſſing oz imagining the —— . 
death of a Dubjec was befoze, and at the time of the making of this Statate, - thereo*, 
when Voluntas reputabatur pro facto. And b Bracton ſaith,that Spectatur voluntas * Brachon, fol. 
&& non exitus, & nihil intereſt utrum quis occidat, aut cauſam mortis prebear. 3 Cor: 
Do as when the Law was ſo holden, he muſt cauſam mortis prebere, that is, 4 Note this word 
declare the ſame by ſome open deed tending to the execution of his intent, oz Cera! 
which might be cauſe of death, as Juſtice e Spigurnel repozteth a Caſe adjudg- | S bc volun- 
en, That a mans wife went away with her Avowterer, and they 4 compaſled fat 47 wales, 
the death of the Yusband, and as he was riding towards the Seſſions of Dier 2.4; verbis, ant 
and Terminex and Gaol deli very, they aſſaulted him and ftroke him with wea- ferne v, 
pons, that he fell down as dead, whereupon they fled; the Pugband recovered #4 #4240 maxi- 
and made Yue and Crye,and came 10 the Sefſions and ſhewed all this matter to {fs (37 per 6 
the Juſtices, and upon the Warrant of the Juſtices, they wert taken, indicted, 11,7, un — 
and arraigned 3 and all this k matter was found by Uerdic 3 and it was arcera: operam, 
adjudged that the man ſhould be ha and the woman hurnt. And Dir Wil- 942»'a® % 
liam Beresford Chief Juſtice of the Common ſaid, that befoze him any g. K. 4, gulte. 
his Compagnions Juſfices of Dier and Terminerand Gaol-veljvery, a Youth « Fates views 
was arraigned,foz that he would have ſtoln the goods of his Paſterzand game to See hefesfter, cu. f. 
his Palters Bed where he lay aſleep, # with a knife attempted with all his fozce De Herefie. 
to have cut his thzoac 3 and thinking that he had indeed cut it · he fled, whereupon — „er. 
the Palter cried out: ann his Neighbozs appzehended the youth,and all this mat- 7354, 4, 5. pet. 
ter being found by ſpecial Werdig,in the end he was adjudged ts be hanged, ft. Gaſcoign. - * 
Quia * voluntas reputabitur pro facto. Do as it was not a bare compaſſing gz Bur fee p E. g. fo. 
plotting of the death of a man, either by wozd, oz wiiting, but ſuch an 36, Infidi ater vie- 
king of ſomewhar; 


* 14m without ta- 
= ot rep Frome be n 


—_— 


ſæ majeſtatis,fi quis mortem regis auſu temerario machinatus ſuerit, &c. quamvis 
fle@tum. ſaith, Crime de maj 


Compa(s. 


+ Mirror c. 3. . 2. 
E 


; Ror. pat. «i 3s 
&c. en temps roy Edmond en ceſtes parolx. Rocelyn rot Vide 4.8. 
illong q a tiel jour tiel anne del raigne de tie] roy, en ciel lien vie Pete. c 


grot a ci Roct lyn, & lui trova deſire en company, et en giqe Roe. 22, 
Atheling, Thurkild, Ballard, et autres de faire priſoner, ou en tache pur SEL — — 
ſeignior le roy Edmond, ou en auter manner Þ coupe felon + © Ke A hae 
faire fuer entreinres a ceocouncel cele1 Ka cp coy e lug ln rv 
By all which ic is mantled, that compaſking,machinating g c. Flea, de. 
to 


6 High Treaſon. Cap. 1 
| to kill the King, though it hath no other declaration thereof but by woda, was 


High⸗treaſon by the Commou Law. And ſee hereafter, verb. per overt fait, 
& de ceo provablement, &c. 


C Fait compaſſer ou imaginer.] So as there mult be a compaſſing 
oz imagination, foz an Act done per infortunium, without compaſſing, intent, oz 
imagination, is not within this Aa, as it appeareth by the erp2zefs wo2ds there- 
of, Et actus non facit reum nim, mens fit rea. And if it be not within the wozds 
of this Ac, then by fo2ce of a clauſe hereafter,viz. Et pur ceo que pluſors auters, 
&c. It cannot be adjudged Treaſon, untill it be declared Treaſon by Parlia⸗ 
ment, which is the remedy in that caſe, which the makers of the Law pꝛoviden 
in that caſe. This compaſling, intent, oz imagination, though ſecret, is to be 
tryed by the Peers, and to be diſcovered by circumſtances pzecedent, concomi- 
tant, and ſubſequent, with all endeavour evermoze fo2 the ſafety of the King. 
This was the caſe of Sir Walter Tirrel a French Knight, who the firſt day of 
dat. par. pa. 30. Aug, Ann. 13. Williel. 2. An. Dom. 1100. being a hunting with the King in 
Holling. pa. 26. b. the new foꝛteſt, was commanded by the King to ſhoot at a art, Exiit ergo 
Mat. Weſim. telum volatile, & obſtante arbore in obliquum reflexum faciens, per medium cor- 
W. Malmesbury- dis regem ſaucit vit, qui ſubito mortuus corruit. 5 

It appeareth alſo by the Cuſtumer of Normandy treating of Treaſon, and 
Cuſtum. de Nor. the expoſition of the ſane, that this Act was not Treaſon, To calculate 02 ſeek 
cap. I4- to know by ſetting of a figure oz witchcrafc, how long the King ſhall raign oz 
Husen: de , live, is no Treaſon, for it is no compaſling, oz imagination of the death of 
E. 4. de Th. Bar. the King, within this Dtatute of 25 E. 3. And this appeareth by the judgment 
dit. al. ſed judi- of the Parliament in 23 Eliz. whereby this offence was made felony during 
candum eſt leg> the life of Queen Eliz. which befoze was puniſhable by fine and impzilonment. 
buz, & non cem. The ancient Law was, that if a mad man had killed oz oftered to kill the K, 
23 Eliz.cap. 2. it was holden fo) Treaſon; and ſo it appearerh by B. Alfreds Law befoze the 
* Inter leges Alves Conqueſt, and in lib. 4. in Beverlyes cale. But now by this ſtatute, and by fozce 
redi Cap. 4+ of theſe wo2ds, Fait compaſſer ou imaginer la mort, he that is non compos mentis 
— — a and totally depzived of all compaſſings and imaginations, cannot commit High 
Ovid. Scilicet is Treaſon by compaſſing o2 imagining the death of the K.foz furioſus ſolo furore 
ſiperis etiam fort» punitur : but it muſt be an abſolute madneſs, and a total depzivation of memo⸗ 
na luenda eſt: Nec yy, And this appeareth by the Statute of 33 H. 8. foz thereby it is pꝛovided, 
me 3! of umn that if a man being Compos mentis commit High Treaſon,and after accuſation, 
Gs #c. falſto madneſs,that he might be tried in his abſence, ec. and ſuffer death, as 
6 if he were of memozy : foz by this ſtatute of 25 E. 3. a mad man could 
K 8. cap: not commit Digh Treaſon. It was further pzovided by the ſaiv Act of 33 H. 8. 
Miro . that it a man attainted ot Treaſon became mad, that notwithſtanding he ſhould 
«BraR. li. 3. fo. be executed 3 * which cruel and inhumane Law lived not long, but was re- 
118, pealed, foz in that point allo it was againſt the Common Law, becauſe by in- 
Brizcon cap. 8- tendment of Law the execution of the offender is foz example, ut pœena ad pau- 
Glanv, lib. x ca.2, Os, metus ad omnes perveniat, as befoze is ſaid: but. ſo it is not when a may 
Fleta li. 1. ca. 21, man is executed, but ſhould be a miſerable ſpectacle, both againſt Law, and of 
Mirror ca. 1. 5. 5. extream inhumanity and cruelty, and can be no example to others. 


Vers Roy de latre. i ; 
« 13Eliz.cap. i ( Mort-] 4 Be that declareth by overt Ac to depoſe the B. is a ſuffici- 
note declare ent overt Act to „that he compaſleth and imagineth the death of the King, 
Brook tit. trea · Andſoit is to þ impꝛilon the ing, oꝛ to take the R. into his power, and man 
ſon 2 keſt the lame by ſome overt Aa, this is allo a ſufficient overt Act foz tbe intent a- 
: ka - In Irs fozeſaiv, But peruſe adviſedly the ſtatutes of 13 Eliz. cap. 1.2. & 14. Eliz. cap. 
vide infra verb. | 
@ Per overt fat. ( Ne ſeignor le Roy.] Theſe wozws extend to all his tucceſſozs, 

4 it hath been always taken, | . ws > 


3 Mar. Dier, 131, Le Roy] Js to be underſtond of a King regnant, and not of one 
pl. 3. hath but the name of a Ring, oz a nomina tive N. as it was reſolved in the 


Regula. 


of 


— 
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of King Philip who married Queen Mary, and was but a nominative King, foz 
Queen Mary had the office and ity of a King; ſo as ſhe that wanted the name 

ofa King, but had the office and p, was within this Act of 25 E. 3. And he | 
that had the name, and not the and dignity of the King, was not within it. 

And therefoze an Act was made, that to compaſs oz imagine the death of King : Ph. & Mar. 
Philip. t. duting his marriage with the Queen, was Treaſon, A Queen regnant car. 10. 
is within theſe woꝛds, | nre ſeignior le Roy] F02 the hath the office of a King. 

This Act is to he underſfoodof a Ring in the Crown and Ring- Vide 11 Hl. 5. c. t. 
dom: Foz if there be a King regnant in ion, although he be Rex de facto, 
& non de jure, pet is he ſeigniot le Roy within the Purvien of this Dtatute. And 
the other that hath right, and is out of poſſeſſion, is not within this ad. Rap it 
Treaſon be commited againſt a King de facto, & non de jure, and after the K 
de jure con:2th tothe Crown, he ſhall peat the Treaſon done to the King de 
facto And a pardon granted by a King vein that is not alſo de facto, is 
void. 

Ik the Crown deſcend to the rightful Heir, he is Rex befoze Cozonation: foz 
bythe Law of England there is no interregnum: and Cozonation is but an oz- . | 
nament oꝛ ſolemnity of honour. And ſo it was reſolved K- the Judges Hil. i = 2 * 
Ja. in the Caſe of Watſon aud Clark Deminary Pꝛieſts: foz by the Law there is and Clark ſemi- 
always a Bing, in whoſe name the-Laws are to be maintained, & executed, other- nary Prieſts. 
wile Juſtice ſhould fail. Divers Kings befoze the Conqueſt voluntarily tenoun⸗ 9 E. 4. 1. b. 
ced their Kiugly office : And ſo did King H. 2. in the 16. pear of his reign, and 
Henry his Don was created and Crowned. N 

It appeareth by Briton, that tocompalſs the death of the father of the King, is See che the pre- 
treaſon, and ſo was the Law holden after that: Foz after Bing E. 2. had dil⸗ mble, _ = 
miſſed himſelf of his Bingly office, and duty,and his ſon by the name of E.3. was 17h aun ft ans 
crowned, and King regnant, thoſe curſed Caitifs, Thomas Gourney and William dear beares, que 
Ocle, and others were attainted of High Treaſon fo murthering the Kings fa⸗ gen caſe dais etre 
ther, who had been King by the name of E. 2. and had judgment to be Namn, 4 He n 
hanged, and quartered. ., * | — mn. ..... 
gy Th 4. num. ; 

others, an being guilty of the veath of the ings uncle, Edmond Earl of Rent, Eo a fo 
3. 


4 E. 4. 1. 
o E 4+ Iz 2s 


of death al re ſeignjor le Roy, ſa com & al eigne fitz, & heire le Roy. + 
Nicholas de c Parliament ia preſcotia d geg Pla, in Prliam: 


, * 


comitunhy 


him in the B | | 

him his faith. the Kings Yoſt, and from the 
Kings Aid, leaving the King amongſt his enemies, in periculo hoſtium ſi | 
aud adjourned the ſaid John to defend himſelf in the Court of the R. of Fr 
and p2efired him a certain day. Ec fic quantum in eo fuit, ſubjiciens, & ſubmit- 
tens dominium regis, & regni ſubjectioni dni-regis Franciz, ad hoc faciendum, 
iter ſuum arripuit uſque Dovoriam, ad transfretandum, &c. All which the ſaid 
Nich. confeſſed, & voluntati dni. regis de alto & baſſo inde ſe ſubmiſit. Et 
ſuper hoc dns Rex volens habere aviſamentum Comitum , Baronum ,' Magna- 
tum, & aliorum de conſilio ſuo, injunxit eiſdem in homagio, fidelitate, et ligeantia 
quibus ei tenentur, ipſum fideliter conſulerent, qualis pœena pro tali 

lic cognito fuerit in : qui omnes, habito ſuper hoc diligenti tractatu, & avi- 
ſamento, conſideratis, & intellectis omnibus in prædicto ſacto contentis, &c. dicunt 
quod hujuſmodi factum meretur amiffionem vitæ & membrorum, &c. 0 as this 
offeuce-was then ſolemnly in — Bigh Treaſon. e 


8 
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taken away by this Art of 25 E. 3. being not under any of the claſſes, oz heads 
ſpecified in this Art. | = 
40 Al. 25. So Ptracy by any of the Kings Subjects upon another, was taken to be Trea- 
ſon befoze this Ad, toʒ ſo is the book to be intended, becauſe a Pirat is Hoſtis hu- 
mani generis. But by this Att it is not now to be judged Treafon, Dee here⸗ 
alter in the chapter of Piracy. 
One doth marry a Queen regnant, if the Pusband als the death of the 
Queen, and declare the ſame by overt Aa, he is guilty of Treaſon, and puniſha- 
ble by this An, lo to this and many other es ſhe is a diſtin perſon by the 
Common Law. And ſo if a Queen wife to a King regnant, compaſſey the death 
of the King, and declare the ſame by over Ac, ſhe is guilty of Treaſon puniſha- 
ble by this Act. Do as (that we may ſpeak it once foz all) by theſe and many 
Brirron cap.8. and others that might be cited, (fome whereof ſhall hereafter be touched) the pzeam- 
other ancien Au- ble of this Act appeareth to be true, that divers opinions had been befoze the ma⸗ 
thors, abi ſupra. _ this act, what offences ſhould be adjudged Pigh Treaſon, and what not, 
his Statute having reſtrained the compaſſing, gc. of death to the King, 
Rot. parlia. 3 R. a. Quren, and Pzince,it came to paſs after the making of this Act, that in 3 Ra. 
— =. -oram two Citizens of London, John Kerby Merter, and John Algore Gzoter, conceiv- 
reg I an. 3 K. 2. ing malice againſt John Imperial Janevois of Dt. Mary in Genoa that came as 
( Cavendih)ror.8. Embaſſadoz from the State of Genda to the King, (under the Kings Letters 
London. Holl. of ſafe conduct, foz alliance to be had between the King and the Duke and Com⸗ 
| ns At pa. minalty of Genoa afozeſaid)fo2 that the ſaid Jo. Imperial had obtafneda * mono⸗ 
7 Monopoly, poly to furniſh this Land (keeping his Dtaple at Douthampton)of all ſuch wares 
as came from the Levant, ſo plentifully as was to be had in all the weft parts of 
nota his end, Chziſtendom,the ſaid John Imperial was killed by them, as moze at large ap⸗ 
-pears by the recozd. And albeit the ſaid John Imperial was an uns 
2 Regum cap. 10. der the Kings ſafe conduct, and the killing of him was juſti belli cauſa, yet the 
go ns 4 killing ot him was no Treaſon, becauſe it was not under any of the laid clauſes 
foreign aaſſa. 02 heads, until it was at that time deckared by Parliament in thefe wos, Quel 
dor. caſe examine & diſpute inter les ſeigniors, & commons, & puis mre al Roy in pleine 
Honor legati, he. Parliament, eftoit illonques devant nre ſeignior le * declares, determinus, & 
— ct 15 & coupe eſt Treaſon, & crime de Royal Majeſty blemye, en 
— 5 gen. quel caſe il ne dolt allower a nulluy priviledge del Clergie, and accowingly the ſaty 
Kerby and Algore were attainted of High Treaſon in the Kings Bench, Hfl. 3. R. 
2. ubi ſupra: but this declaration is taken away by the Stat. of 1 Mar. as here- 
after ſhall be laid, and yet of this declaration we ſhall make much ule hereafter, 
22 AC. pag. 49. In the 22 year of E. 3. which was about 3 years befoze the making of this 
Nen dun 4nboſ- At, one Joh. at Hilthav murdered A. de Walton the Kings Ambaſfavoz,nuncium 
ſad. le Roy, ti miſſ. ad mandatum regis exequendum: this was adjudged High Trea- 
ſon, fo; which he was dzawn,hange,and deheaded, xc, Foz true it is, quod le- 
gatus ejus vice fungitur, a quo deftinatur, & honorandus eſt ficut ille cujus vicem 
gerit, & legatos violare contra jus gentium eſt, But by this Ac of 25 E. 3. it is 
— 61-pd de nr̃e ſeignlor le Roy, and therefoze prorex is not with/ 
n is Statute. : 7 | 


C Sa compaigne. ] This wozd compaigne, ( which is all one with con- 

ew we was uſed, that com et. mult be during the marriage with 

the Bing, foz after the Kings death the ts not ſa com e, and therefoze it ex⸗ 

„„ wozd compaigne was 
in ; 


C Le fitz eigne & heire le Roy.] Che elveſt Son © Heir of a Queen 
; Regnant is within this Law, Befoze this Statute ſome did hold, that ts 
Briccon abi ſepra. compals the death of any of the Kings childzen, was Treaſon, But by this Act 


* 


it is reſtrained to the the Ni bei apparant 
Crown iz the time RD le le terns ths Ao 
the lecond after the of the irt begotten without iffue,is Fitz eigne within 


this 
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this Statute, & ſic de ceteris. I the — apparant fo the Crown be a collaceral 
Petr apparant, he is not within thisD until it be declared by Parlia⸗ 
ment, as it was in the Dukeof Yorks Cale. þ 5 
Roget Mortimer Earl of arch was in Anno. Dom. 1487, (11 R. 2.) pio⸗ 
ckattten Heit apparant, An. 39 H.. Richard Dufte of York was likewiſe pab⸗ 
c>#tmev Heir apparant. And lo was John de la Poole Carf of Lincoln, by R$, 
And Fienr) Parqitile of Ererer, by king Hey the eighth, Lat none of chelt 
oz ok the like, are within the Purvien of this Statute. And nom that we have 
handled compaſſings and imaginations, let us p;oceed to therefdue which ton⸗ 
cetn Aus and Deeds. any =y _ e t {fl C205 212907 BO 
"*C Heire is here taken fo Heir apparant, fo he cannot be Heit in the life dt 
che Father. ; ; | 9901 18 


¶ Si home violaſt la compaigne le Roy. J The Pirroz ſaith, Crime Mirror cap. 1. 5. 3. 
de Majeſty veres le Roy ꝑ ceux avowterors ꝙ ſpergiſſent Ia ſeme le Roy. Mhete⸗- 43 
by it appeareth that this was High Treaſon by the Common Law, _ 
-- Violare is here taken foꝛ carnaliter cognoſcere; and it is no Treaſon, unleſs 33 H 8. cap. 21. 
it be done during the marriage with che Bing, and extendech not to a Oueen 
Dowager as hath been ſaid. And ik the wife of a Bing doth yield and conſent to Paſch.28 H. 8. in 
him that committeth this Treaſon, it is Treaſon in her. Spilmans Reports 
| | in Caſe of Queen 
¶ Ou la compaigne de lour fitz & heire.] This allo extendeth to —— r 
the wife of the Pꝛince during the coverture between them, and not to a Dow-/ era, in Caſe f 
ager, and it the wile yield and conſent to him that commits this Treaſon, it is Queen Katharine · 
Treaſon in her, | F 1 


C Heire. ] Here is taken ut ſupra, fo; Heir apparant. | 
* Miror caP.1.5.5. 


Ou leigne file nient marie. ] (That is,) eldeſt daughter not martied de Erit. cup. l. 
at the time of the violation, albeit there had been an elver daughter — F cap. 
who is dead without iſſue. * The Birroz, Avowterors q̃ ſpergiſſent la file le Roy 1 Mar. Pa; . c. Is 
eben — — — — = — 9 77 Mich 01 2 Lin Þ 

nd the reaſon that the eldeſt only is here mentioned, is, fo foz We 
ok iſſue ale, he only is inheritable to the Crown, þ 0, 09 907 OE 24 
| Britton. fo, 15.&c. 
Ou ft home leya guerre enconter noſtre ſeignior le Roy. ] Hera-li. 1. ca. 21. 
a This was High Treaſon by the Common Law,foz no Subject can levy War — 1 8. 5. 
within the Realm without authority from the King, foz to him it only belong⸗ Diet. — r N. 
eth. See F. N. B. 113. a. Le Roy de droit doit ſaver & defender ſon realme vers Throgmortons Caſe. 
enemies, &c. L | See 21 E* 3. 33. 

5 A compaſling 02 conſpiracy to levy Mar is no Treaſon, foz there muſt be R. 2. cap. Re - 
a levying of war in facto. But if many conſpire to levy war, and ſome of them 12 cap. 3. 
vo levy the ſame acco2ding to the conſpiracy, this is High Treaſon in all, foz 8 E. 3. 20. 
in Treaſon all be pꝛincipals, and war is levied, . See hereaſter cap, 
Ak any levy war to erpulſe Strangers, to. deliver men out of Pꝛiſons to remove Ly a | going | 
Counſellozs,02 againſt any Statute, oz co any other end, pzetending Refozmati- „ ce Ra. part in 
on of their own heads, without warrant chis is levying of war againſt the Cro. Epiphas. 
King : Becauſe they take upon them Royal Authozity, which is againſt the 10. E. 1. Roc 23. 
Bing. There is a diverſity between levying of war and committing a Humphrey de Bohuns 
Riot, a Rout, oz unlawful aſſembly, e Foz e, asif'thzee, 03 fours 02 C. Ber 


Riot, a Rout, 02 an unlawful Aſſembly, and no Treafon, But if they hayzri- EO — 
ſen of purpoſe to alter Religion eſtabliſhed within the Realm, oz Laws, oz to Wunde anf 
go from Town to Town generally, and to caſt down Jncloſures, this is a levy- Fes 
ing of war (though there be no great number of the Conſpiratozs) within the 

Purvien of this Statute, becauſe che Dealer publick and general, a 

: 2 P2ivate 
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Paſch. 3 Eliz. pzivate in particular. And ſo it was reſolved in the Caſe of Richard Bradſhaw 
n of Piller, Robert Burton Paſon, and others of Oxfozoſhire, whole Caſe was, 
Rabac T wxiv$ That they conſpired and agreed to aſſemble themſelves with ſo many as they 
and preſent. could pꝛocure at Enflowezhill in the ſaid-County, and there to riſe, and from 
thence to go from Gentlemans houle to Gentlemans houſe, and to caſt down 
Jncloſures, as well foz enlargement of High-ways as of errable Lands, And 
they agreed to get Armour and Artillery at the Lozd Norrys his houſe, and to 
wear them in going from Gentlemans houſe to Gentlemans haule foz the pur- 
pole afozeſaid, and to that purpole they perſwaded divers others: and all this 
was confeſſed by the offenders, And it was reſolve, that this was a compaſli 
and intention to levy war againſt the Queen, becauſe the pzetence was public 
within the Statute of 13 Eliz. cap. 1. (the Letter whereof herein ſhoztly fol- 
loweth, ) and the Offenders were attainted and executed at Enflowe Hill. 

And this diverſity is pꝛoved by a latter Bꝛanch of this Act, 

Et per caſe aſcun home de ceſt realme chimancha arme diſoovert ſecretment 
ove gents armes, contre aſcun autre, pur luy tuer, ou diſrober, ou pur luy prender, 
ou retainer tang, il face fine, ou ranſom pur ſa deliverance, neſt lentention le 
Roy & de ſon counſel, ꝙ en tiel caſe ſoit adjudge Treaſon, mes ſoit adjudge ſelo- 
ny, ou treſpaſſe, ſolong le ley del tre auncientment uſe. Whereby it appeareth 
chat bearing of Arms in warlike manner, foz a pzivate revenge oz end, is no le⸗ 

Rot. Parl. H. 4- vying of war againſt the mg within this Statute. Do that every gathering of 
2 4 foxce is not Pigh Treaſon. And ſoit was reſolved in Parliament, in 5 H. 4. 
13 EliZ. cap. 1 D- Rot. Farliam. nu. 11. & 12. the Earl of Hozthumberlands Cale. 
and Atrainders of By the ſaid Statute of 13 Eliz. cap · 1. it is enacted, declared, and eſtabliſhed, 
Treaſon by force That during the natural life of Queen Elizabeth, if any within the Realm or 
of this Statute are without, ſhould compaſs, imagine, invent, deviſe, or intend to levy war againſt 
followed. becauſe her Majeſty, within this Realm, or without, and the ſame declare by writing, 
the Statme which ox word, &c. that it ſhould be High Treaſon : Do during the life of the Queen, 
made them good, a conſpiracy to levy war was High Treaſon, though no war were levied; and 
expired. upon that Law, Bradſhaw , Burton, and others were attainted of High Treas 
——x 3. h (on, foz conſpiracy only to levy war. But it was reſolved by all the Jultices, that 
10E. . 1 Mar, it was no Treaſon within the Statute of 25 E. 3. as hath been ſaid. The wazds 
Treaſon, Br. 24. in this Lam axe ¶ levie guerre: ] An actual Rebellion oz Inſurrecion is a le⸗ 
Ter. Mic. 8 H. 8. vying of war within this Ac, and by the name of levying war is to be expꝛeſlen 
— „in the Indictment. Ik any with ſtrength and weapons invaſive, and defenſive, 
Heref. Rot. 20. doth hold and defend a Caſtle oz Fox againſt che King and his power, this is 
@ Rot Parl. levying of war againſt the King within this Dtatute of 25 E. 3. | 
20 E. 1. nu. 2 It was reſolved by all the Judges of England in the reign of King H. 8. that 
Joby de Vriteabnts an Juſurgenion againk the Starue of Lavourers, fad the inhauſing of ſalaries 
Roc, Parl. 31 E.r, and wages, was a levying of war againſt the King, becauſe it was generally 
Rot. 6. Rob. de Ros the Kings Lam, and the offenders took upon chem the refozmation there⸗ 
un Cale, of which Subjects by ng of power ought not to do. It was ſpecially found, 
8E-3-20  rhatdidersofthe Kings did miniſter and yield vieuals co Sir John 
Parl. n= 2. 4 Old- caſtle Knight, and others, being in open war agaiuſt the Ning, and that they 
17, 18. &c. were in company with them in open war; but all this was found to be pro timo- 
5 R. 2. Trial 34. re mortis, & quod receſſerunt, quam cito potuerunt: and it was adjudged to be 
Hil. 18 E. 3. co- 10 NL becauſe it was foz fear of death. Et actus non facit reum, nili mens 
—— 2 therefoze this in them was no le vying of war againſt the King with⸗ 
43 Aſſ. 28. 42 All. this a, 8 þ IP 
29. s C Ou ſoit adherent as enemies noſtre ſeigniour le roy, a eux do- 
—_ 4 A. n= nant aide & comfort en ſon roialme & aylors. ] 
Rot. Parl. 7 R. a. 6 
nv. 15-17,24Q © Adherent.] « This is here explained, viz. in giving aid and com- 
N Cuſt. fozt to the nings enemies within the Realm oz without: Delivery oz ſurren⸗ 
5 Vid. 23 El. der of the Kings Cafflesoz fozts by the Kings Captain thereof to che Kings 
Dler. 298, enemy within the Realm o wihout foz reward, cc. is an adhering to the 
Kings enemy, and conſequently Treaſon declared by this Act, b A, is out - 
, | t 


Cap. 1. High Treaſon. 11 
the Realm at the time of a Rebellion within England, and one of the Rebels Sce bereafter. 
flie out of the Kealm, whom A. knowing his Treaſon doch ain oz ſuccour, this 35 *+*: <P +2- 


1s no Treaſon in A. by this bzanch of 25 E. 3. becauſe the traitoz is no enemy, , za” 2 


as hereafter all be ſaid 3 and this Statute is taken ſtridly, 19 E. 4.6. 4 K b. 
1 N a Mar. Treafon 
C As enemies. ] Inimicus in legal under ſtanding is hoſtis, foz e the Þub- . 52+. - 
jects of the Ring, though they be in open war oz rebellion againſt the King, yet . — a 
are they not the Kings enemies, but traitozs 3 foz be thoſe that be : afl. +4 
one of the allegiance of the King, Ik a Dubject joyn with a fozaign Enemy.aud ,13 El. Dar 258. 
come into England with him, he {all net be taken pziſoner here aud 4 oe 
ed, 02 p2oceeded with as an enemy ſhall, but he ſhall be taken ag a traitoz to the Werke 


King, | | 4 Dicr 4 Mar. 

4 An Enemy coming in open hoſtility inta England, and taken, ſhall be fo. 145. a. 
either executed by Parſtall Law, oz ranſomed; foz he cannot be indiced of Lib, 7. fol. c. b. 
Treaſon, foz that he never was within the pzorection oz ligeance of the King, — — p 
and the Jndietment of Treaſon ſaith, Contra legeantiam ſuam debitam. F Nich. 8 25 

e David P2ince of Males levied war againſt E. 1. This was Treaſon, foz EI. per Jritice, 
that he was within the homage and ligeance- ofthe Bing, and had judgement ? E. 4. 6. b. 
given againſt him as atraitoz, and not as an enemy. And albeit in many pꝛe⸗ „ f. . r. . 
ſidents of Jndiaments Subjects that be Rebels, and Traitozs, gt. be called pro- 8 47 E. 4. cp 1; 
ditores & inimici 5 3 within this Statute they are not inimici. 31K. 6. —_ | 

F In the Duke of Nozfolks Caſe the queſtion was, a league being between E. 14. 13 K. . 
the Queen of England and the King of Scots, whether the Lozd Heriſe any r n aur. 
other Scots in aperto prælio burning and walking divers Towns in England, N. B. — Ka 
without the aſſent of the King, were enemies in Law within this Statute, and b 4 40. p. 15. 
reſolved that they were. g See moe hereafter in this third part of the Juſti- 5 n. 2: abi Jupra. 
tutes, cap. 49. of Piracy, ct. upon the Statute of 28 H. 8. cap. 15. | Dier's Mare: 32 

Ou per ailors.] That is to ſay, out of the Realm of la — — 8 
it map be demanded, how ſhould at this time this e Rot. 8, Wallis. 
And ſome b of our Books do ant wer, that the offender ſhall be Andicted and tried ! WM., & pets 
in this Realm where his Land lyech, and ſo it was adjudged in 2 H. 4. Eut 13 Ll. Die: l. 
now by the Statute of 35 H. 8. cap. 2. ( which yet remains in foxce ) All offen- Stanford PI, Cor. 
ces made bz declared, o2 hereafter made oz detlared Treaſons, miſpziſions of © 50.3 b. Jes 
Treaſon, and concealments of Treaſon, committed out of the Log lg of En⸗ the firſt part of 
gland, ſhall be inquired of, heard, and determined, either in the Kings l. % 
02 befoꝛe Cemmiſſioners in ſuch Shire as ſhall be aſſigned by the Bing. Jf it be in the Caſe of P4- 
befoze Commiſſioners, it hath. been commonly ufev, that the King doth wzice wick © Cullen, 
his name in the upper part of the Commiſſion. But in the Caſe of Patrick O Cu}. er Treaſon at 
len an Jriſh man, the Queen did put her Dignature to the Warrant ta the L o — 8 
Keeper, and not to the Commiſſion : * and it was holden by the Juſtices i 33 Elin Orni 
— one — — * other was a ſufficient allignement by the King 2 cal _—_— 

atute of 35 H. 8. » 23. Calvins caſe 
It was refolved by all the Judges of England, that foz a Treaſon TIES 
Ireland the offender may be tried by the Statute of 35 H. 8. in Eugland, 1 ry — 
cauſe the woꝛds of the Statute be, All Treaſons committed out of the Realm of ia Doct. Foſters 
England, and Ireland is out of the Realm of England. And fo it was reſolven C 
in Sir John Parrots Cale. And our wozd here [ per ailors | is as much as out Fs Ag enz. 
of the Realm of England, See Paſch. 2 H. 4. coram Rege Rot. 8. Salop, Treas ing — 
eee g e: ener 

| Treaſons done upon the Sea ſhall be inquired, heard, and the $a of 35 
in ſuch ſhires and places of the Realm as ſhall be limited by the — n 

in like fo Vigt infra cap. 49. 
million, in zm and condition, as ifthe ſame had been done upon the Land, fol, 341. of Pira- 
Fc. after the common courſe of the Laws of this Land. And by the pzeamble it <> *. 


it CY 
appeareth, that it could not be tried by the Common Law, but b the Civil Vid, 3. Eliz. 3. 5. 
Law befoze the L ond Admiral. See hereafter in the expoſition 4 Starut 


C Et 


— 
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High Treaſon. 
5 pr t ſoi int fait per gents 
eo provablement ſoit attaint per overt 
Phy, — pref 16 J In chis bzanch four things are to be _ 
See x E-6.ca.12. g Firſt this woꝛd [[provablement] p2bvably, that is, upon direc and mani 
Se G. cd. 12. ; 


jertur | ns of wit 
al pzeſumptions, oz inferences, oz ſtrains o 4 
17e. mY 1 1 " Has herein the Adverb | provablemeat 0 


18 2 — Mar. pꝛovablp, hath a great fozce, and fignifieth a virec and plain pꝛoof; whic 
ca. 10. K 11. f 


je Lows, | did ule, fo that the 
; „the Lo2ds, and Commons in Parliament 
* — 1. Ai and was fo heavily, and ſeverely 8 rg _ 
"Sal. Fe Cen, + veher the like;and therefoze the FV 
se #o2cible,as upon direct and man Note, | ; 
pr cron: —_ fo: —4 e . might have ſerved, but the woꝛd is [ provably, 
Dier 2 Mar. o. oh. he attginted. 


* 4 lp imuli oceeded with, and at⸗ 
2. This wozd [attaint | * +4 and — by abſolute 
16, tainted accoꝛding to the due _ fozmer times had been uled.; 4 And therefqze 
* Rot. Parl. an. 35 power, 02 by other means, as in of the Ming 3) be lain in open war againſt 
Sud ca. 1f a man doth e ttainder of Treaſon,he fozfeiteth nothing, 
qe the — „ rp orgy . ; wherein this Act hath low that, 
— becauſe(as this caſon was taken foz Law. And the Statute o 
: 2 — 4E. 3. which beloze this Aa, in cale n 1 that which was in eſſe, and per⸗ 
cap. 12. Lib. 4. 34 E. 3. cap. 12. ſaves nothing to 1 f that Act And this appeareth by a Judg- 
fo. $7. theSadters taining to the N uy ws cap. 1. That * Jack Cade being flain in 
Cale. n + Vs 9. © a 0 - 
729 Hl. 6. cap. 1. mo 99 — 3 way be puniſhed, oz fozfeic any thing, and thereloꝛe was 
attainted by that Act of Yigh Trealon. 


fait, rapettum factum. This doth alſo ſtrengthen the 
Vide ſupra verbo 3+ . 01 We ons it mult be pꝛovably, by an open 
2 — — be manifeſtly pꝛoved. As if divers do conſpire the death of — 
a | 1 pꝛovi r, * poiſon 
cc ney ore dg 
 burit 18 rept gry e, Aw ing, 02 take the King by fozce, aun 
H. 4· ca. 3. ; e the King, oz take the Bing 
* 135 Eliz, - Preparation by once b — thr until he hath yielded to certain demands, 
Doctor Lo I He li d imagination of the death 
— Ela 8 N "this: = 12 P Ding. a Subject, and to vi⸗ 
Brook. Treaſon of the Ming: fo2 upon : ſolved b 
1 vernment. And lo it was reſo v 
* ſpoil him of his Kingly office of Royal gove Cobbam. A088 
1. Ja. K. Lo, il. 1. Jac, , in the caſe of the Lo, , 
. Pati eb gs leh e i been reſolvewby 
e Yultices il of the Earls of E. and of S. who 
875 to the oats 75 — was, and to 1 —_ vor — —— os 
removed diver d foz that en mul- 
aup to have a9 — pup — fo elaid was a ſufficient overt act foz 
tituve of people:this being raiſed to the end afs; — — 
«if; And ſo by wokul experience in fozm 
. F H. G. & E. 5. that were taken, and 
t, in the caſes of King E 2. K. 2. H. 6. E. 5. 5 
5 i (er Joo by their — And hie ia made maze plain by the legal fozm of an 
A 2 of Treaſon: Foz firſt it is alledged accozding to this Ac, Quod * pdi- 
— 7 El. mh compaſſavit, & imaginatus ſuĩt mortem & 2 hw rpc Meine 
rot. 6. Robert de dom. regem interficere, &c, In the ſecond part of the Indi —— 
Ros his caſe, bur 7 handam, & proditoriam compaſſationem, imaginationems 
nom ode rubs 1 —— perficiend* & dannen and ** — bor on 
; ion to take, and impꝛilon the King, oz 
Vide Bricon fo. — — 2 ihr necelie muſt be ſet down in the Judictment, Yerebp 
ee it eareth how inſufficient many Indiaments were of High Treaſon,where- 
Br. Treaſon 24+ |! 28 erally alledgev, that per apertum factum compaſſavit, Pry mou 
Li tur, Coke 4 — ſuit —.— dom. Regis, &c. * Fa} 1 — Foe omg 3 
1 dicted Commiſſioners of Oycr and Tern 
— 0 ma- D uke of Somerſet was In ræ oculis ſuis non habens, ſed inſtigatione diabo- 
— in London, quod ipſe Deum p — 
ledicta fits, &c. 4 ; 


db. F 7 


ea ſeductus, apud Holborne in parochia Sancti Andrer infra 6 civitatem London, 

viz. 20 die Aprilis anno Regnt domini Regis Edw, — quinto, & diverſus diebus 

& vicibus antea & poſtea falſe, malicioſe, & torie * per apertum factum « pet apenum 
cireumivit, compaſſavit, & im vit cum + aliis perfonis prædictum do- fact _ 

minũ Regen de ſtatu fuo regali « ere & Freed &c. ich Indigment, 

and all others of the like —_ were ainſt Law, as hath been f&td,anvof the mat⸗ Vid. hereaſter c. 5. 
ter of this JIndittment that ee nt bad ner guiley;. Bug 4 fare » gene: 
then it may be demiinded,fo7 wee on he and 2. what, gainſt Lolards tec. 
Law made it an offence, The once appears in 15 the toꝛmer 

part thereof coneatned Treafon whereof he was acquitred,- and the latter | 
pax 9 contained one only sffence of felony (whereof he was found guilty) in theſe 

woꝛds. Et ulterius Juratores — prrſentant, quoc præfatus Edwardus dux Somer · The reſidue of che 
ſer Deũ pre oculis ſuis non habens, fed inſtigatione diabolica ſeductus 20 Maii An. Indidment of the 
regni dicti Dom. Regis Ed wardi ſexti quinto * ac diverfis aliis diebus & Dube of Sometſet. 
victhus antea & poſtea apud Holborn in 7 Sancti Andteæ in civitate 

London; & apud drrerſa alia loca infra civitart Yd on pred. felonice ut fel 

dict. Dom. Regis per aperta verba & facta procuta vit, movit, & iuſtigavit on 

plurĩmos ſubditos ipfus domini Regis ad infurgendam, & apertam rebe 

inſurrectionem infra hoc regnum Angliz movend contra. ipſum 5 * 
gem, & ad tunc & ibid. felonice ad capiendum & impriſonandurn' prænobilem 10. D 

hennem comitem Warwick de privato conſilio domini Regis ad tunc exiſten*, To take and im- 
contra pacem dicti domini Regis, coronam & dignitatem ſuam, & contra D priſon one of the 
Statuti fn hujaſmodi caſu edici & proviſi- The Prgtate whergupon this Audid⸗ Care rn, 
ment was intended to be grounded, was the bzanch of che Statute of 3 & 4 E. 6. Saru. 
by which it is p20vided, [ That if any perſon oz perſons by ringing of any ell, xc. 3 & 4 E. 6. cap. g 

© by by malicious fpeaktng oz uttering of any wozds, oz any Dutcry, &c.. 

h mp orher vey act ſhall raife oz cauſe to he raifed oz. d any per⸗ 

* fon tothe number of 12 02 ahove,to the intent that the ſame perſons ſhould da. 

commit, and put in ure any of the ads oz things above mentioned. ( whereof to. 
© take and impꝛilon any of the Kings moſt honourable Pzivie Counſel was one) 

and the perfans tothe number of 12 ache ee al a requeſt. 

© andeommandment- ( in fich fozt as in that Act is ) Halk make their 


© trate, do, _— 07 put in nre any of . ne 2 
ſpeaki dah, r 


dode fperiffed 03 above, all de 
"© bled foz ene 
© mentioned, ſhalt 
6 2 x death as wor caſe of 1 lonn. | and ſhall 
Mee ts tontrary to the — 
nion and ſome ot our Chronicles, poi to Lam. 

fo2 the Fefon one db herd; mp bo of — 1 
Cle, in Gray th > Et. yg; death of atwi 
of the wings Pyvit — bat only foz IAI. T. (fonmey 
2 e por he Ser of 3 7: as > 
the wojor'ey matter of the ſaid bzanch of the ſaty At; as by comparing Fr 
it manifeſtly a which (we being — that truth may appear in all 


cb aro of Fl ry decent hy Low eek 


ESSEN arms p. 


1 Mar. cap. 12, 
I Eliz. Ca. 16. 
9 L. 6. ca. 12. 


And 


Tone hey felt 


vealed. — 
of the Btaruty of of 7 


Saber: 
Hab Treaſon. wy 
14 


igned upon 
arraign ent, 
Ir "if he hay 
reaſon, ſhall have 02 | etur 

PE rang: 2 e 

ur | is wo 
© Andnoweo of High Tre th well with hs w caſeof n zo invade the 
an Indi x ſuch fo2 this 2 ut other wi ond the rt ad, this » in 
e dne br: but 1A "of — 
confeſſe ui judici ww. ith 9 the ſame this Ac ha is perfidio for- 
facinus, er Felon re wit 2epare foz by ſaluti Keg vita & 

02 ot ect conſp ity, andp t King, iti, aut . ſidiabitur, v. 
ge oy dart 4 1 1 — . . 
e . . T. 0nd 7 — 
Kee bw nor rh Caſe —. U W a oe often War 
FImerleges A (cj wor 1—.—. * dt. TM t be le- 

Inter cap. 4+ tunis tompoſit died. to the heart) an iracy is ſt until the 
veredi, The by overt Up inthe h : aconſpira this Act u ng of f 
ey (and is lecret myle : realon by the pag is, 0 
reſolved by bee ales) Bun 1 rates 0 
80 1 befoz ing, kt. another. ſo reſolved manifeſt * e (de Cera C 
1 * Fan 17 and alt 02 the wozds the bare 
ve heard e 5 ap harh bem Ard oy s were 0 confo r 
erred view, the King within hs uy Ia re 8 
» Ph, bra er 5 vari f the 
1 Eig. cap. .. 5 lapings Money t ad. eaſon, 12 Wen 
2. Ne — to be Tree ee | 
13 Eliz. cap. 1. oy ed. And without only to f them agr this is be⸗ 
þ ee thou not Trap), —— Delinguent himſelf an of he Kings ble 
2 = | . E . * 
Nine, reaſon 24 45 wy 2 wy Dubjec to H — — 2 wg K foxce 
—. of —— om down den Ibeit was 7 Clarente, Clem — bend A 
wricin fl. 2. c. i. | is „ alpeit ke o 2 Tu ting a ur 

r. ce in th le, e Pop the | 0 
N A 'Sepnacy of the Kon 2 0 
3 ng deſce k the £ then d and ute: a Turk, ir t, idq 
realy in the point in his Look © woveraign Loq ns: od noſci queat, 
E in is the — 1 en 21 cico inter tain 
by — coy Charles his natur t overt ad H. 8. a ix 2 Tur cal of cer 
of the his Act of C nf ſufficien he made ut vi ing the rep juſtly made 
Nota, — ſaith, per k was a ful t Fook, hoc ſemen, oncern Laws ent, are 
2 per IF "ue pane | vines of i Mi. Fo ment, t 4. puniſhm and er- 
and Sal by * . Icisapranby —.— — Faroe N anderpert 
tun of e In + It the aws and? and allo learn p time 
3 Cr l and kept, ſpecial l ned peop nd ſnarep, : therefoze 
— — - fox th E and in unlear N a erpetrated n 
— Locking, moze o tſhments and ovenrmes regen and deed, Rut iſp 
Edw. hers attain- cam punt ignoꝛant are olt 02 deed an overt an highm 
_— —— i ly the honeſty, other fact mult be te, as their e⸗ 
ang comps a5. bebe puniſhed in rants 7rfel7, Trpn — 
which 2 8 2 wits | condition, bn _—_— 

an an our ze on the party 
— by per gents have ſpo 1 e) but pet zent a8 0 
2 C (rb. per ndl or colts) Ons have Judgment lathe 
the Common 8, . Pe ents de rticularly be ſhall e cum 

See in the chap- qual Charta. 8 regs Weds mu is tab 
a e Chr eof the 2 28 
eMag.Car ca. ET 8 
* by 1 F 07 

ate Dh 
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and not privative. And therefoze ſ&ing upon confeſſion, bz ffanding mute; the 

judgment in caſe of High Treaſon was given at the common Lam, this Act be⸗ 

ing as it hath ben laid, affirmative, taketh not away the lame: And (to ſap 4 
dnce fo} all) che clauſe hereafter of reſtraint of like caſes, c. extends only to 
offences, and not to trials, judgments, oz executions, 


— 


Si home counterface le grand Seale. ] All our ancient Authvzs gr, ; > 
age that this was Yigh Treaſon by the common Law, and foz this offence his Bft. fo. £5. Ke. 
judgment was to be d2awn, banged, and qQuATtered, at the common Law, as in BraR. 1. 3. fo. 414; 
other caſes of High Treaſon, (the counterfeiting of the Kings mony exceptey, ) Flein l. 1. ca. 21. 
St the ſecond part of the Inſtitutes. W. 1. cap. 5. | — 80 

* Jn ancient time every Treaſon was co den under the name of felony, 5; ag; pa. a9. 
but not e contra. And therefaze a pardon of kelonies was ſometime: allowed * 1 E. 3. fit. Chart, 
in caſe of High Treaſon, But the Law is, and et long time hach been other wiſe F. 13. 24 Afl. Pl. 
holden : and if che Juvicment were ſelonice, and nat proditoric, (fog the King 45 
may leſſen the offence, if it pleaſe him) then the pardon of felonies is good at 
this day,fo2 no Indictment can be of high Treaſon without this wozd{ prodito- * K. 3.9 
ric : | and in qualibet proditione implicatur felonia, quia in quolibet brevi de exi- 
gendo ſuper qualibet indictamento de proditione proclamator tacit tic, I. B. An 3 H 7: ,. 
exigent on thy head of Treaſon and Felonp, 

A compaſling, intent, 02 going about tos counterfeit che great Seal is no trea⸗ 
ſoit, but there mult be an actual counterfeicing, alſo it muſt he to the likeneſs 
of che Kings great Seal 3 the wozvs be, Counterface le grand feale le Roy. 

FNow'ic is to be ſ@u what ſhall be ſaid a fozging,02 counterfeiting of the great 
Seal. It the Lozd Chancelloz, e Lozd Keeper put the great Deal to a Charcer 
Ec. without warrant, this is uo Treaſon, the great Deal is not counter- 
keiten. But it ſeemeth by Britton fo. 10. b. that it was Treaſon at the common 
Lau, and of that opinion is Fleta fo. 29. a. but it is no Treaſon now ( withour 
gueTion _) by the negative clauſe of this Ad. 

— man take war lawfully impzintev = - great —— _ one patent, 40 Aff. p. 431 
aud fx it to a wzicing a grant King, there been divers 
bpiuions in this caſe 1A is, which we will rehearſe, 

In 40 AL. which was about 13 pears after the making of this Ad, it was nut 
bolden Þigh Treaſon, but a great miſpzifion, foz that it is no counterfeiting 
of a new, byt an abuſe of che true great Deal, 

In 42 E. z. che Abbot of Bauer cauſed Rob. Rigge his Commoigue to rale a for. cxave 
Charter of R. 1. aud put out the Panoz of Fisfetruda, aud in place thereof put 428. 3. ou, 8: i 
in Efleghe. And this offence wap heard, any ſeutenced befoze the King and his Coro. 

Council in the Dcar-Chamber, as a great oftence and miſpꝛiſion : foz if it hay 
22 have had another trial, and pet this was a grear 


Deal. 
2 H. 4. The raking of the Gzeat Deal from one Patent, and fixing it to a 2 H. (. fo. 24. 
to gather money, c. was adjudged tobe ſuch an offence, as the of 

fender had judgment to be dawn, and hanged, The recozd of which caſe we have 

peruled, and the effec thereof is this. Che party is India en generally fo2 coun- 

G of che greet Deal tohopemmto he lected met lex, and che Jury founy 
im not guilty of the coitnterfeiting of the great as was luppoſed by che 

Inpicmenc, and found further ſpecially, that he took the great Seal from one 

tent. and put it ts che Commillion, and chat che party put the ſame in £xecu- grows ad [xi 
was given, that he 


aud there v be mau and hanged t which - 

(whatſoever the was) not to have ben given npon this vervict,che t 7 llere. 
ü era ore Eon nrnera cone, 
ning, is jo 

reaſon. Yereby it appeareth eraus it is fo3 any. 10 repaze 8 cheir ta 
the car, ue Treaſon, Eniels eee * : 


tog (as I take it) the miſrepoze of this cale hath hatcheverwos, and he miu 
the judgment, if it had bern High Treaſon, foz then it ſhauld have bendzawn, 
hanged, and quartered, D 37 H. 8. 


— — —— — 


H ih Treaſon. 


16 Cap. 1 
27 H. 8. Er. 37 H. 8. Br. tit. Treaſon. A Chaplain had fired ſuch a great Seal td a 
Treaſon. Patent of diſpenſation with non-reſidence, and this was holden a miſp2iſion,and 


not Migh Treaſon, fo2 it was an abuſe of the great Deal, and no counterfeiting 
fo. 3. c. of it. Stanford ſaith that it was adjudged in his time accozding to the book of 
Br. don agreeth 2 H. 4. Et ſic ex er̃rore ſequitur error. j 
— . G. Leak a Clark of the Chancery joyned two clean parchments fit foz Letters 
2 Nn. Patents ſo cloſe together with mouth glew, as they were taken foz one, the up⸗ 
permoſt being very thin, and did put one Label through them both, then upon 
the uttermoſt he wꝛit a true Patent, and got the great Deal put to the Label, ſo 
the Label and the Seal were annexed to both the Parchments, the one wzitten, 
and the other blank: he cut off the skirts round about, and took off the 
uppermoſt thin Purchment (which was wzitten, and was a true and perfect 
Patent) from the Label, which Wth the great Seal vid fill hang to the Parch- 
ment, then he wꝛote another Patent on the blank Parchment, and did publiſh 


Stanf. Pl. Coron. 


wb; _ Br. dey, offence was neither High Treaſon, noz Petit Treaſon, becauſe it is not within 
?Heral, 1. ca, 1. either of the bzanches ok this Statute, but it is a vezy great miſpziſion, and 
Britton fo. 10. b. the party delinquent livech at this day. As to the 2. point it was reſolved, that 
Sce before. fo 15. if the ſpecial matter had amounted to counterfeiting of the great Deal in Law 
* _ — within this Aa, then he might have been generally Jndiced of High Treaſon foz 
125 nu. . T = ou Deal. — — a man in —.—— a — 2 
c x Mar. cap. 6, Comes to the Kings peace ut any erxpzeſs malice pzepenled, 
x & 2 Ph. & Mar. murder in Law, and yet the delinquent may be generally Indicted of murder by 
Ci. Is malice p2epenſed, | 
X 15 — i, And a Fleca who wꝛote befoze this Act telleth us, that Crimen falſi dicitur, cũ 
— Coron. 3. vide, quis —— (cui — ſuerit - hoc data — — 52 —— 
tea ca. 64. to, revia cartaſque conſipnaverit. But whatloever oftence 
— al - = making of —— 2 it is — — oy TED becauſe it is 
ir. Dier 206. no counterfeiture of the great ut a miſuſoz thereof, 
— 7 Se. Cui ö convictus ſuerit pro fallatione ũgilli dom. regis, quod tradatur Epiſcopo 
a See Mar. Par. Sarum, qui eum petiit ut clericum ſuum ſub pœna & in forma qua decet, quia vi- 
Anno 34 * detur concilio quod in tali caſu non admittenda eſt purgatio, &c. Hereby it ſhould 
bie dba 5 appear that in thoſe days a man might have had his Clergy foz this offence; and 
reprohat a. therefoze,as ſome hold, it was not then holden to be High Treaſon:t herein alſo 
Et Walfingham is the pꝛeamble of this Ad, concerning divers opinions in caſe of treaſon, verified, 
2 * This Statute naming the great Deal and pzivy Deal, the fozging and the 
31 E. i. 4 eights counterfeiting of the Par ſignet, oz of the ſigne manuell. was not within this 
& Meaſurer, Statute. But by the e Statute of 1 Mar. it is made High Treaſon in both caſes, 
Raſt. 7. Albeit in this Ad there is no mention made of * aivers and conſenters to this 
Ver. Magna counterfeiting» yet they are within the purvien of this Statute, foz there be no 
Charta. ca. Icin, acceſſaries in High Treaſon, 


fo. 181. a. 

22 Aſl. p. 49. 5 ; 

3 H. 5. — E.. ¶ Ou fa d monye.] «e This was Treaſon by the common Law, as it ap- 

42· b· Coro. 130. peateth by all the ſaid antient Authoꝛs, ubi ſupra (verbo, Si home counterface le 
grand Seal) and therefoze the opinion in 3 H. 7. is holden foz no Law, that it was 

CH. 7. 13. but Felony befoze this Aa. The foꝛging of the Kings Coine is High Treaſon, 

. without utterance of it, foz by this Act the counterfeiting is made High Treaſon, 

Neeuſtrie Barg Dee the ſecond part of the Inſtitutes. W. 1. cap. 15. g Bie Thom. Wallingham, 

1278. 61. kg * Hypodigme Neuſtric. An. Dom. 1278. Judei pro tonſura monetæ in magna mul- 
titudine ubique per Angliam ſuſpenduntur, &c. | 

þ 3H. 7. 10. a. b. Si jpſe quifacit monetam authoritate regis, &c. illam facit minus in _—_— 

| y 


* - 
* * 
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vel allaiata, viz, Alcumino vel ali falſo metallo contra ordinationem, &c. This a See inter lege» 


is there holden to be High Treaſon, and by that Book taken foz a counterſfiter — 14. 
cap. 61. 


of the Kings money within the Purvien of this Statute.⸗ And herewithagreth Brinon ca. 

Britton, who ſaith, Des fauceres q ount noſtre monye counterfeit ou pluis de al- ſo. i o. b. * 

laye miſe in noſtre monye; ꝙ nuſter, ne ſerroit ſolong le ſorme & uſage de naſtre See the Mirror. , 5 
Realme. 4.1.5.6. Dela 


b Ordeine fuit nul Roy de ceſt realme ne puit changer ſa monye, ne impairer, = robe yo 2 


ne amender, ne auter monye faire ꝙ de ore & argent, ſans taſſent de touts les Coun- ca. 5. F. 1. d 
ties. It was 02dained, that no Bing of this Realm might not change his mo-*Flera ca. aa. acc“. 


ney, noz impair, noz amend the ſame, noz other money make then of Gold oz 6 MIT.Ca.1.9.3. 
Dilver, without aſſent of Parliament. — = 1 


e Clipping, waſhing, and filing of the money of this Realm, was no couns qeinus. 
terfeiting of it within this Act, And therefoze being a like Caſe, it was declared Rot. par. 1% E. 34. 
by Parliament in Anno 3 H. 5. cap. 6. to be High Treaſon but that Aa being vu. 5. Vide hic 
repealed by 1 Marie the Statute of 5 Eliz. cap. i. hath d declared, that clipping, — cap. 31. 
waching, rounding, 02 filing, fog wichen lucre and gain; Kc. to be Vigh Treas „ f. ag. u. 
ſon. And by the Statute of e 18 Eliz. it is declared, That if any perſon fo wicked Stat.. 
lucre oz gains⸗lake, ſhall by any art, ways, oz means whatſoever, impair, di- Sce the ſecond _ 
minith, talſifie, ſcale, oz lighten the Kings money, gc. it is Yigh Treaſon, foz bur of the laſti- 
being a like caſe, it was to be declared by Parliament. | 8 —— 

Fozgingf 02 counterfeiting of fozraign money, which is not currant within and the &xpofiti- 
the Mealm, is miſpziſion of Treaſon, and the offender ſhall fozfeic, as foz con- on upon the ſame. 
cealment of High Treaſon, | 4 — = — 

¶ Sa monye, ] g This extendeth only tothe Kings money coined, within — "x wicked 
this Realm 3 and cherefoze after this Statute, if a man had counterfeited the lucre and gain. 
money of another Kingpom, though it were currant within this Realm, it wag '*5 Pl. cap. 1. 
no Treaſon, until it was ſo declared by Parliament h in An. 1 Maiiz, and in n 2 
An. 1 & 2 Ph. & M. and the ſaid Ads of 5 El. & 18 El. do extend to fozraigu coin cap. Principal 
curtant within this Realm, Aud it is holden, that at the making of this Sta- & Acceſſory. 
tute of 25 E. 3. there was no money currant within this Realm, but the Kings ** Mar. cap. 
own coin. : See the Statute called Statutum de moneta magnum, & Statucum, , = 1 & Mar 

e moneta parvum. And it is to be known, that if anp do counterfeit. the ; Ver.Mag.Catrs, 
Kings coin contrary to this Statute of 25 E. 3. khe ſhall have the puniſh⸗ part. 5.61.98, 3% 
ment of his body, but as in caſe of Petit Treaſon, that is, to be dzawn and %% „ 
banged till he be dead, but the fozfeicure of his Lands is as in ocher caſes of — —— 
High Treaſon, foz this Dtatute is but a declaration of the Common Lam, and ch Statue. which 
the reaſon of his cozpozal puniſhment is, foz that in this caſe he was only dzawn is bur a Law De- 
and hanged at the Common Law, but a woman tn.chat caſe was to be burnt, claratory, as ic ap- 

I The Abbot of Miſſenden in the County of Buckingham foz counterfeiting 22 before. 
and reſection of the Kings money, was adjudged to be dzawn and hanged, and Der 5 ie. 
not quartered, The want of obſervation of the laid diſtinction hath made ſome Term. Tr. M. S. jo 
to err in their judgment. Nota. This Act of 25 E. 3, maketh. no expzeſſion a monete tra- 
of the judgment, therefoze ſuch judgment as was at the Common Law either 8 pend. 
in caſe of High Treaſon oz Petit Trealon muſt be given. | ar 

But it one be attainted foz diminiſhing of the Kings money upon any ok the Reports, accord; 
Statutes made in Queen Maries time, oz in the time of Queen Elizabeth, be--! Mich, 31 E. 3. 
cauſe it is Pigh Treaſon newly made, the offender ſhall have judgment as in — rege. 
caſe of Higb Treaſon, which judgment you may lee in the firſt part of the Jn- e urge. 
ſtitutes. Sect. 747. . .. - + 08 makiag of out 

m And when a woman commits Migh Treaſoii and is quick with child, che State. 
cannot upon her arraignment plead it, but ſhe mult either plead not guilty, oz + E.3.42 b. 
confeſs it: and if upon her plea ſhe be found guilty, oz confels it, the cannot al- G 239-3 I 
ledge it in arreſt of judgment, but judgment ſhall be given againſt her: and if 22 L e 
it be found by an inqueſt of Patrons that lhe is quick with child, ( foz privi- 12. AL. p. 14. 
ment enſent will not ſerve ) it ſhall arreſt, and reſpite execution till ſhe be deli- 5 E. 2. Cor. 469, 
vered, but the ſhall have the benefit of that but once, __ the be again quick 

2 it 
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with child: ſo as this reſpit of execution fo2 this cauſe is not to be granted, 
only in caſe of Felony, whereof Juſtice Stanford ſpeaketh, but in caſe ot High 
Stanford f. ult. b. Treaſon, and Petit Treaſon alſo. 


Si home port faux money en ceſt roialme, counterfeit au money 


— = _ d'Angliterre, & ſachant le money eſtre faux, &c. ] By this bꝛanch fir 
Rot. Par, 17 E. 3. things are to be obſerved, Firſt, That the bzinging in of counterfeit mony, 
— and not the counterfeiting is exp2eſſed in this woꝛd [ apport. ] Decondly, That 
| it muſt be bzought from a foꝛraign Nation, and not from Ireland, oz other plate 
oth belonging to, op being a member of the Crown of England, and ſo it hath been 


, reſolved, ſo wary are Judges to e this Dtatute concerning Treaſon, any 
8 that in moſt benigne ſenſe : Foz albeit Ireland be a diſtinct Kingdom, and out 
1h. 7: Calvins of the Realm of England to ſome purpoſes, as to Pzotections and Fines le⸗ 
& #91 ſapra. view, gt. as hath been laid: pet to ſome intent it is accounted as a member of 
oz belonging to the Crown of this Realm, Amd therefoze a Wait of Erroz 
is maintainable here in the Kings-Bench of a 12 given in the Kings- 
Bench in Ireland, ſo as the Judges did conſtrue this Statute not to extend to 
falſe money bꝛought ont of Ireland. Thirvly, It muſt be to the ſimilituve of the 
money of England. Fourthly, That the b2inger of it into this Realm, muſt 
know it to be counterfeit. Fifthly, Uttering of falſe money in England, 
3 He 7. 1%. though he know it to be falſe and counterfeit to the likeneſs of the Coin of 
England, is no Treaſon within this Statute, unleſs he bzought it from a foꝛ⸗ 
raign Nation, fo2 the woꝛds be, ſi home apport faux money en ceſt realme. But 
if money falſe oz clipped be found in the hands of any that is ſyſpicious, he 
may be imp2iloned until he hath found his warrant, per ſtatutum de moneta 
magn' vet. Mag. Cart. fo. * 2 parte. Laſfly, He mult merchandize therewith, 
oz make payment thereof, erpzeſſed in theſe woꝛds, Pur merchandizer, ou pai- 
ment faire in deceipt noſtre Seignior le Roy & ſon people. Dee moze, De mo- 
neta , and of the declaration thereof in The ſecond part of the Inſtitutes, in 

Artic' ſuper cartas. cap. 20. 
¶ Si home tuaſt Chancelour, Treaſurer, ou Juſtice nofire ſeigniour le gr def 
un banke ou def auter, Juſtice in Eire, ou d' aſſiſes & touts auters Juſtices affignes 

dojer & terminer eſteant en lour place feaſant lour office.] 

In this caſe albeit one intend to kill any of theſe here named in their place, and 
doing their office, and thereupon ſtrike oz wound any ok them, this is no Trea- 
ſon : Foz our Statute ſaith, Si home tuaſt Chancellor, &c. Af a man kill the 

| Chancellour, c. Foz ifit be Treaſon, death muſt enſue. And the reaſon where- 
: foze it is Treaſon in theſe caſes is, becauſe fitting judicially in their — (that 
is, in the Kings Courts) and voing their office in adminiſtration of Juſtice, they 
repꝛeſent the Kings perſon, who by his Dath is bound that the ſame be done, 
Aud this Ad extends only to the perſons here particularly named, and to no 
other: and therefoze extendeth not to the Court of the Lozd Þteward, oz of the 
Conſtable and Barſhal, noz to the Court of che Admiralty, oz any other, noz 

to any Eccleſiaſtical Court; Nay, it extends not to the High Court of ia⸗ 
ment, if any Pember of the Lo2vs Youſe, oz Youſe of Commons be in 
| his place, and doing his office, betaule it is caſus omiſſus, and not mentioned 

4 * parliam. in —— Act, Put in all thoſe Caſes it is wilful Murder, foz the Law implyeth 
20 E. I. nu. 2. ma ce, | : 
= de Britains C Et ſoit aſſavoire q in les caſes ſuiſnofmes doit et adjudge Treaſon 5 fe ex- 
3 Reg. 21. 15- tenda a noſtre Seignior le Roy & ſa royal Majeſtie: & de tiel Treaſon le forfeiture 
See inter leges des Eſcheates appertient a noſtre Seignior le Roy cibien des terres & tenements te- 

4e, cape nus des auters, come de luy meſme. 
ſupra. Vita | 
—_— ni 2 Des terres & tenements tenus des auters come de luy meſtne.] 
Cuſt. de Norm. This is an affirmance of the Common Law, and the reaſon thereof is, foz 
- +42 li. A. that the offence is committed againft the Soveraign Lo the King, who 
— is the light and the life of the Comman-wealth : and therefoze the — 
| dot 


Petit T reaſon. | 19 
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doth give to the Bing in ſatisfaction of his offence, all the Lands, #c. which 
the offender hath; and that no ſubject ould be partaker of anp part of the fo- 
feiture fo2 this offence. 

And where the wozvs be | Lands and Tenements holden, gc. ] yet the fdzfet- [ 
ture extends to * tents charges, rents ſeck, Commons, Cozrodies, and other he- * Brook Eſch. 91 


i See hereaft 
eee th which are not holden, foz in cale of High Treaſon the tengre is not 7% r 4 
manner di Treaſon, 


This clauſe hath 7 limitations, Firlt, This Act extends not 5 to Lands G. 
in taple, ( ſaving only fo2 the life of Tenant in tayle ) but the fozfeiture of Othetwiſe ic is is 
eſcheats is to be underſtood of ſuch Lands and Tenements, as he might lam⸗ << of rat Trea- 
— fozfeit. And theſe general wozds take not away the Statute of donis = ny — 
conditiona? e but latter Dtatutes give the fozfeicure of eſtates in taple. 2. Noz hereafter whe 
doth this Act extend to uſes, but * latter Dtatutes do name uſes, 3. 4 Noz title f Premunire: 
to rights of actions, where the entrie is taken away, and ſo is the Lawclearly 7? ( dev reryes, 
holden at this day, 4 Noz to any conditions, but by a e latter Statute con- — gs f. 8. 
ditions, unlels they be inleparablp knit to the perſon, be given to the Big. ; 25 M 1 en . 

» Noz to rights of entry, where any was in the Lands f by title befoze the rea? in fine. 294. 8. 
committed, but ſuch a right of entry is ſince given by latter Statutes. 2. 20. 5 & GE. 6; 
6. Noz to Lands dz L 02 Rights g in auter drolt, as in the tight 11 


of the Church, noz to Lands in of a wife,but only during the Lib. y. fo: 1. 13. 
aun {t em eo Land which che affarer berh ir l. foz the fozfelt 29 


the during his like. 7. It erteudeth not to * a founderſhip of an houſe gf 4 Lib. 3. fo. 210. 
in Free almoign, fob that is annexed to the bloud of the Founder, Bere 1 4-6-6. 
goods and chattels be not named, but the fozfeiture of them is implpen in the iin. „ ©. 11. Fa. 


judgement. | Slkelds cle 
i Nota Leco, the ſaid Aus of 26 H. 8. 33 H. 8. 5 and & E. 6. do yet remain / Englefields caſe 
in fozce, notwithſtanding the ſald Statute of x Mar. as it hath been alten n= 4 . 

judged and reſolved, and namely Mich. 21 Ja. in the Exchequer Chamber in a 1 Fl ber Þyr« 
Mit of Crroz, upon a judgement given in the Exchequer, between Ratcliffe pier. 12 Ul. 28. 
and the Lozd Sheffeild, by all the Judges of England, and is agreeable to tum- Temps H. 8. Er. 
mon experience. — 
Der moze of High Treaſon in the nex? Chapter following, cap. 2. verbo. hy pre 


Et pur ceo que pluſors auters caſes, &c. Carony — 4 


. , ; Temps H. 8. 
Eſchear 239. i 12 El. Dier 299. Lib. 3. fo. 10. 35: Lib. 7. fo. 33, 34. Lib: 8. 72. 166. lib. 9. fo. 140. Stauf. Pl. 
Corone. 187. 4. n 


— 


CAP. II. 
Of Petit Treaſon. 


En ceo ily ad un auter manner de Treaſon, ceſtaſſa- t a2 4 
voir, quant un ſervant tua ſon maiſter, ou un ſeme tua ſon | 
baron, ou quant home ſeculer ou de religion tua ſon prelate s que 
il f & obedience. Et de tiel manner de Treaſon la ſori- 
ture des Eſcbeats appertenont a cheſcun Seignior de ſon fee 
Proper, &c. 

And moreover there is another manner of Treaſon, that is to ſay, 
when a Servant ſlayeth his Maſter, or a Wife her Husband, or when 


a man Secular or Rehgious {layeth his Prelate RI at I 
it 


x 
* 


— . — — 


a 12 Aff. p. 30. 
21 E. 3.17. 

F. coron. 447. 
Statham tit. cor. 
21 E. 3. 22 All. 


5.49. 
b 19 H. 5. 47. Pl. 
Com. 86. b. 
Dier. 3. Mar. 128. 
7 El. 235. 
c Exodus c. a 1. 
v. 15. 17. 
Lev. 20, v.. 
I Mar. per Brom- 
le — Portman 
ol the report of 
Juſtice Daliſon. 
vid. 1 R. 3. 4. 
In culeo parricide 
an ima, cant, 
gallo, & ſerpente 
meluſs mars alin 
mergebantur: ſed 
10 non babemus 
talen conſactudi- 


433 Aſſ. p.. 
Li. 1. f. 99. Shelly: 
caſe. 10 H. 5. 47. 
ꝓl. com. 260. 
e 15 E. 2. Coron. 
383: 19 H. 6.47. 
r c. Pr. & Acc 
Dier.34 H. 8. 30. 
Dier. 16 El. 3 32. 
Saunders caſe. 
Paſch, 32 E. 23. 
Rot. 62. coram 


rege. Ph. Cliftont 
caſe. 


40 Aſſ. p. 15. 


Flera li. 1. ca. 22. 
Britton ſo. 16. 


19 H. 6. 47. 


40 Aſ.ubj ſupra, 
& 16 El.ubi ſup. 


19 H.6.47. by all 
the Judges. 
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faith and obedience. And of ſuch Treaſon the Eſcheats ought to per- 
tain to every Lord of his own fee, &c. 


It was called Þigh dz Gꝛand Treaſon in reſpec of the Royal Majeſty a4 
gainſt whom it is committed, and comparatively it is called Petit Treaton 
(whereof now this Statute ſpeaketh) in reſpec it is committed againſt Subjects 
and inferiour perſons, whereof this Act doth enumerate thzee kinds. 


C Quant un ſervant tua ſon Maiſter. ] This was Petit Treaſon by 
the Common Law, foz ſo it appeareth by the - bodk of 12 AM. that a woman 
ſervant killed her Ptttriſs, wherefsze ſhe had judgment to be burnt, which is 
the judgment at this day of a woman foꝛ Petit Treaſon, And herewith agreth 
21 E. 3. where the reader muſt know, that inſtead ok Mere fn that caſe you 
muſt read Maiſter. ( | 

b And upon this Att, ik the Servant kill the Wife of his Maſter, it is Petit 
Treaſon, fo; he is Servant both to the Busband and Wife,” 

e If the child commit Particive in the killing of his Father oz other! which 
the Law-makers never imagined any child would do) this cafe is out of this 
Statute, unleſs the child ſerved the Father oz Bother fo2 wages, oz meat, dzink 
02.8 - foz that it is none of theſe thzee kinds ſpecified in this Law. And 
= the offence is far moze hainous and impious in a child then in a ſervant, foz 

eccata contta naturam ſunt graviſſima: but the Judges are reſtrained by this 
Aa, to interpꝛet this Act a ſimili, oz a minore ad majus, as hereafter ſhall be ſaid, 
And * ſome ſay that Parricive was Petit Treaſon by the Common Law. 

4A ſervant of malice intended to kill his Paſter, and lay in wait to do it 
whilſt he was his ſervant, but did it not till a year after he was out of ſervice, 
and it was adjudged Petit Zreaſon within this Act 


C Un feme tua fon baron. J + This was Petit Erealon by the Com- 


mon Lam, as it appeareth in our books. If the wife pzocure one to murder her 


Husband, and he doth it accozdinglp, in this caſe the wife being abſent is but 
acteſloꝛy, ano ſhall be hanged and not burnt, becauſe the acceſſozy cannot be 
guilty of Petit Treaſon, where the pꝛincipal is not guilty but of murder and 
the acceſſozy mult follow the nature of che principal: but if he that din the 
murder had been a ſervant of the Husband, it had been Treaſon in them both, 
and the wife ſhould have been burnt, And ſo it.is in the caſe befoze of a ſervant, 
and in the caſe hereafter of a Clerk, 

If the wife and a ſtranger kill the Husband, it is Petit Treaſon in the wife, 
and murder in the ſtranger, and lo it is iu the caſe of the ſervant next befoze, 
and of the Clerk next after. 

Befoꝛe this Dtatute it was Petit Zreaſon, (i quis falſaverit ſigillum domini 
ſui de cujus familia fuit. Britton agreeth here with. But theſe are taken away 
by this Act, and all other ſaving thele that are here expꝛelled. 

-C Quant home ſeculer ou de Religion tua ſen Prelate a que il doit 
foy & obedience. ] This clauſe is underſtood only of an Cecleſiaſtical per⸗ 
ſon, be he ſecular, oz regular, if he kill his Pzelate, 0z Superiour, to whom 
he oweth Faith and Dbedience, it is Petit Trraſon: and ſo it was at the Coms 
mon Law, And Petit Treaſon doth pzeſuppoſe a truſt, and obedience in the 
offender, either Civil, as in the Wife and Servant, oz Eccleftaſtical, as in the 
Ccclefiaſtical perſon, \ | 

1 abetto2s; and pꝛocurers of any of theſe Petit Treaſons, are within 

Af the ſervant kill his Piſtriſs, viz. his Maſters wife, this is Treaſon (as 
hath been laid) not by equity, foz that is denied as well in Petit Treaſon, as 
High Tteaſon, but it is within the letter of this Statute, fo ſhe is a aſter. 

In Pigh Treaſon tbere is no acceſſozies, but all be pzincipals, any _ 
| ze 
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foze whatſoever ad oz conſent will make a man acceſſozy to a Felony, befo2e the 
a done, the ſa ill make him a p2incipal tn caſe of High Treaſon, But in 
caſe of Petit Ti, there may be acceſſozies, either bett he, oz after the act 
done, as in caſe of Murder oz Homicide. 5 See the 2. pati 

Pete it appeareth that Acts of Parliament may bind men of the Church, of the Iaſtitutes. 
Decular,o2 Regular,and no benefit of Clergy allowed unto them in caſe ot Trea- ana 22 
ſon : but - hereof you ſhall read at large in the Cxpoſition of the 15 Chapter of eg. Nor. . Lon. 


Articuli clert. don. Jo. Imperi- 


als caſe, 


C Et de tiel manner de Treaſon forfciture des Eſcheats appertei- ror Elcheas ſed 
nont a cheſcun Seignior de ſon fee proper. ] S hereof hereafter in the the 2. part of the 
Chapter of Fozfeicure. ö It a niſin ſeiſed in fi of a Fair, Parket, Common, [*®irvc- Seck. 1. 


Rent, Charge, Rent-ſeck, Warren, Cozrody, oz any other inhericance, that is Sc betete c. ,_ 

not holden, and is attainted ok Felony, the King ſhall have the pzofits of them verbo, Des terres 

during his like: but after his deceaſe, ſ&ing the blood is cozrupted, they cannot & ienemenrs, gc; 

deſcend to the heir, * noz can they eſcheat beaule they be not holden, they periſh * See 1 * 

and are extinct by Act in Lam: Foz in Cſcheats fon Petit Treaſon oz Felony, zogures w. x3. 
a tenure is requiſite, as well in the caſe of the Bing, as of the ſubject, verb. Avera la 
An Appꝛover in caſe of Felony, refuſing the combate with the Appellee, ſhall terre per eſchear: 

have like judgment that is foz Petit Treaſon, Probator recuſans duellum ad- Nic. 4 fl. 4. coram 

judicatur ſuſpendi, & trahi in odium falſe accuſationis: but yet it is not Petit oo _ 

Treaſon, becauſe it is none of the thzee ſpecified in y Ac. 3 
The caſe which Shard reciteth in 40 AM. that a Paman being Leader of 40 Aff. J. Vide 

an Englich tip, who had Engliſh men with him, and robbed divers upon the . 5- cap · 6. 

Dea, and were taken and found guilty : and as to the Nozman it was but Felon 

( becauſe Nozmandy was loſt by King John, and was out of the ligeance 

E. 3.) and as to the Engliſh it was 22 Treaſon, and the offenders dzawn 

and hanged, which was the judgment of Petit Treaſon : but this muſt be 

intended to fall out befoze this Dtatute of 25 E. 3. fog it is none of the Petit 

Treaſons mentioned in this Ac, — 


¶ Et pur ceo que pluſors auters caſes de ſemblables Treaſon purront Run 224 


Pr 
eſcheer en temps a vener, queux home ne purra penſer ne declarer en preſent 2 Af ofteidunt alta 
ſentu eſt, que ſi autre caſe ſuppoſe Treaſon, que neſt eſpeciſie paramount, av — — ny! 


de novel devant aſcun Juſtice, demoerge le Juſtice fans alter a judgment de Treaſon, 
tanque per devant noſtre Seignior le Roy en ſon Parliament ſoit le caſe mere & des 
clare, le que le ceo doit eſtre adjudge Treaſon, ou anter Felony. | 

And becauſe that many other like caſes of Treaſon may happen in time to 
come, which a man cannot think noꝛ declare at this pzeſent time: It is accozved, 
chat if any other caſe ſuppoſed Treaſon; which is not above ſpecified, doth 
befoze any Juſtice, the Juſtice ſhall- tarry without going to judgment of the 
{reaſon till the cauſe be ſhewed and declared befoze the King and his Parlia⸗ 
ment, whether it ought to be judged Treaſon oz other Felony; 


C Semblable Treaſon. ] In this caſe, the Judges ſhall not judge a ſimi- 
li, 93 by equity, argument, oz inference of any Treaſon, Yigh oz Petit, fozns 
like caſe ſhall be adjudged Treaſon,#c, And note this bzanch extendeth (as hath 
been ſaid) to the offence, viz. Treaſon, and not to trial, judgment, az ere- 
tution. | 


¶ Si auter caſe ſuppoſe Treaſon. *] No other caſe, though of as high dh 
higher nature, cc. ſhall be ad d Treafon, High oz t, as befoſe it ap: 
peareth in the caſe of Wariclds, Anno I Mariz, aa art 
C Treaſon.] Either High Treaſon, oz Petit Treaſon, ſo as this bzadth 

extendeth as hath been faid co the offence vf Treaſon only, * 
Que 
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. . Que neſt ſpecific paramount. ] This wozd [ ſpecifie_ is to be ſpecially 
_— n_ SY fo2 it is as much to ſay, as particulariſed, oz ſet why particularly: 
ture De fran. pri- (0 as nothing is left to the conſtruction of the Judge, if it de not ſpecified and 
ſonam. particulariſed-befoze by this Act. A happy ſanctuary oz place of refuge fo; 
1 6. 5. * J to fly unto, that no mans blood and ruine of his family do lic upon their 
8 of Ju. cunſciences againſt Law, And if that the conſtruction by arguments 2 limili, 92 
ſtice Dalifons a minori ad majus had been left to Judges, the milchiek befoze this Dtatute would 
Report, ubi ſupra. have remained, viz. diverſity of opinions, what ought to be adjudged Treaſon, 
1 which this Statute hath taken away by expꝛels woꝛds: and the Statute of i Mar. 
Mar. cap. 1. doth repeal all Treaſons, #c, but only ſuch as be declared and erpzeſſed in this 

Act of 25 E. 3. wherein this woꝛd [ exp} is to be obſerved, 
In the Parliament holden Anno 5 H. 4. We Earl of Northumberland came 
1 $a befoze the King and Loꝛds in Parliament, and by his Petitton to the King, ac- 
Rot. Parl. 5H: 4 knowledged to have done againſt his allegiance : and namely, fo gathering of 
=”. v4 Power and giving ot A iveries, whereot᷑ he pꝛayeth pardon 2: and the rather, that 

5. Ibid, | 
upon the KingsLetters he 7 himſelt, and came to the King unto Vork, where 
he might have kept himſelf away. The which Petition the King velivered to 
the Juſtices, by them to be confiverey, Wherenpon the Lozds mave pꝛote⸗ 
ation, that the oder thereof belonged to them, as Peers of the Parliament, co 
whom ſuch judgment belonged in weighing of this Dtatnte of 25 E. 3. 6&o. 
and they judged the ſame to be no Treaſon, no Felony, but only treſpd(s 
AM. 6 finable at the Kings will. And the opinion in 27 Af. is denied, th t if one 
27 Kl. p. 63. of the Invicers diſcover the counſel of the King, that it fhonld be reaſon ; 
becaule it is not ſpecified befoze in this Act, and therefoze neither Þigh Trea- 
fon, noz Petit Treaſon, 


CT per devant le Roy & fon Parliament. ] By this it is 
A enz, tharanplikes) other cale 27. to be declared by the whole Partia⸗ 
ment, (and not by the King and Lo2vs of the Upper-houſe only, oz by the King 
and the Commons, oz by the Loꝛds and Commons.) And fo it was done by the 
whole Court of Parliament in 3 R. 2. ubi ſupra. 5 Eliz. 18 Eliz ubi ſupra, and 
= man y 9ther Acts of Parliament. 
Kot. Pat, 17. R-2, John Duke of Gwycn and of Lancaſter, Steward of England, and Thomas 
nu. 80» Dake of Gloceſter, Conſtable of England, the Kings Uncles, complained to 
the King, that Thomas Talbot Knight, with other his adherencs, conſpired the 
death gf- the ſaiv Dukes in divers parts of Cheſhire, as the ſame was confefled 
and well known, and pzayed that the Parliament might judge of che fault ; 
(which Petition was jul,and acroding to this danch of the Statute of 25 E.3.) 
but the Rero2d ſaith further : whereupon the King and Lo2ds in the Parlia⸗ 
ment adjudged the ſame fact to be open and High Treaſon * which 
wanting the aflent of the Commons, was no declaration within this Act of 
25 E. 3. becauſe it was not by the King and his Parliament accozding to this 
Act, but by the King and Lozvs oaly. | 


#3 El. cap. 1, 2. . Soit le caſe monſtre & declare, &c.] This Declaration map be 
14 El. ca. 1,2, &c. abſolute, 02 fub modo, fo a time, reſi; : 

\« _ By this which hath been ſaid it manifeſtly appeareth, what damnable 
Kono 21; K. 2. iv 25d damned opinions thoſe were concerning Pigb Treaſon, bf Lrclilian Chief 
Juſtice of the Kings Bench, Sir Robert Belknap Chief Juſtice of che 
Common Bench, Sir John Holt, Bir Roger Fulthorp, and Sir William Burghe, . 
Knights, fellows of the ſaid Dir Robert Belknap, and of John Lockton one of 
the Kings Derjeauts; that were given to King R. the 2. at Nottingham, in the 
Cleventh pear of his Reign, But moze deceftable were the opinions of the Ju- 
ſtices in 21 R. 2. and ot Hankford and Brinchley the Kings Serjeants, (and 
e rather. becaufe they took no example by che yuniihment of the fozmer) which 
ed the laid opinjons to be good guv lawful, ſaving Dir William _ 


1K 2. ca. 1. & 4. 


- 
— 1 3 —— 4 pe 
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Cap. 2: | 
Chief Juffice of the Common Wench gave this anſwer: Chat declaration of 
Treaſon not declared belongeth to the Parliament; but to pleaſe, he (als; thac 


ik he had been a 102d oz a Petr ot Parliament, if it had been'vemanded him, 
he would have made the like anſwers. Theſe Juſtices and Bet jeants being called g/. parl. 1 l.. 


x 


in queftion in the Parliament holden Anno 1 H. 4. foz their ſaid opinions, an- vu. 97. ; 
\wered (as divets Koꝛds Dpiritual and Tempozal vid) that durſt no other- iu 7 oni 
wile do, foz fear uf death. It was thereupon enacted, that the Lozvs Spiritual "** — 
and Tempozal, 02 Juſtices, be nut from chencefojth receiver to ſay, that they f 
durſt not fo2 fear of death to ſay the truth. Which opinions being ſo manikeſt⸗ 

ly againſt our ſaid Ac of 25 E. 3. afterwards in the Parliament holden 1 H. 4. 1 8. 4. ca. 3. 

it is affirmed by authozity of Parliament, that in the (aid Parliament of 21 

R. 2, divers @tatutes, Judgments, Dzdinances, and Scabliſhments were made, dcn conſe- 
02dained, and given erroneouſly and dolefully in great diſheriſon and final be⸗ dus opinions in 
ſtruction and undoing of many honourable Lo2vs, and other liege people of caſe of high Trea- 
this Realm, and of their heirs foz ever. And therefoze not only that Parlia⸗ ſon. | 

ment of 21 R. 2. and the circumſtances and dependances thereupon, are wholly * 4-2-4 
reverſed, revoked, voided, undone; repealed, and adnulled foz ever, but alſd | 

the Parliament holden in 1 1 R. 2. by authozity of which Paaliament, Trefilian, 

Belknap, and the reſt of thoſe falſe Juſtices and Serjeants afozeſaiv were at⸗ 

tainted, is confirmed, foz that it was (as there the Parliament affirmeth ) foz 

the great honour and common pzofit of the Realm, | 


C Et ſi per caſe aſcun home de ceſt rojalme chivache armee, &cc. 
And it percaſe any man of this Realm ride armed, gc. Foz expoũtion hereof, 
ſee the Chapter hereafter againſt riding oz going armed. 


Foz the better inſtruction of the Reaver to diſcern what offences be High 1 Mar.c4.1. Sf 
Treaſon oz Petit Treaſon at this day, it ſhall be neceſſary to add hereunto ne prime. 
Statute of x Mar. Whereby it is enacted, [ That no Ac, Deed, ot Dffence, like Statute 


was made, 4 


by Act of Parliament oz Statute made Treaſon, Petit Treaſon, oz miſpziſion of E. C. Ca. 4. 
Treaſon, by wozds, wziting, ciphering, vevs, oz otherwiſe whatſoever, ſhall be See the Stacute of 
taken, had, vemed, oz to be Bigh Treaſon, Petit Treaſon, oz mifpzi- 1 H. A ca. 10. to 
Gon of Treaſon,but only ſuch as be declared and erpzeſſed to be Treaſon, Petit *Þe like eſſect. 
Treaſon, oz miſpziſton of Treaſon, in oz by the Act of Parliament oz Statute 

made in the 25 year bf the raign of the moſt noble King of famous memozy,Bing 1ncer leges Ca- 
Edward the thirp, touching oz concerning Treaſon,or the declaration of Treaſon, nu! cap. 7. Tri- 
and none other, gc. any Ac oz Ads of ent, Statute, oz Statures, hay % 4% lege ut 
oz mane at any time heretofoze v2 after the-ſaid 25 year of King E. 3. 0 any Tung, 5 


other declaration oz matter to the contrary in any wiſe not withſtanding.] —Aljrer in antiqus 
Befoꝛe this Aa ſo many Treaſons had been made and declared by Aa DKE _Þ& 
liament ſince this Act of 25 E. 3. ſome in particular, and ſome in general, and ing « jute 


in ſuch ſozt penned,as not only the ignozant and unlearned people, but allo learn d if fav 

and expert men were many times trapped and ſnared: and ſometimes Treafdns uns 

made oz declared in one Kings time, were abzogated in another Kings time, ei⸗ 

the by ſpecial oz general wows:ſo as the miſchief befoze 25 E. 3. of the uncers 

tainty what was Treaſon, and what not, became to be ſo frequent and 
as the (afeſt aud ſureft remedy was, by this excellent Ad of 1 Mar. 


the Late of a Ning andeth and confiſterh moze aſſured by the 
— — — Doveraign, _—_ the — and fear L Lows 
zus and extream ent foz not it 
veraign.] Ann the ather, [That Laws juſtly nave fo2 the p; of 
the Common-weal without extream puniſhmenc oz penalty, art moze often, 
and foz the moſt part better obeyed and keyt, then Laws and Statutes mave 


„* 


: Y | many one yy | Ca z 24 
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24 ö 8 3 . : elius parctut. 
— — 1 puniſhment. 1 Mitius imperanti m rſt, It extendeth 
— . 2 things are to be — _ A Parti ment ſince 
(without TY 25 E. 3. Secondly, to all —— the ſaid Declaration in 
Agof Parliament inc afſavour and the ike.) Tbirnly, co all Perk | Fourcs 
| ; Amballadour a ſaid Act of 25 E. 3. Fourt 
3 R. 2. of killing an Act of Parliament ſince the f-25 E.5. pet everp 
made oꝛ declared by any is not mentioned in the Act of 25 E. 3. * 
. f Treaſon is u Aa by any Act of Parlia- 
ly; albeit miſpꝛiſion o ſon made oz declared ſince that eaſon oz milpꝛi⸗ 
milpziſion of any abt no offence to be Treaſon, Petit Tr Treaſon, Petit 
ment is abzogated. Fifthly, be declared and erp2eſled to be pt s 
r ly ſuch as be : E. 3. Here thꝛe thing 
ſion of Trealon, but on { Treaſon by the ſaid Ac of 25 E. z ll implications 
Treaſon, 02 — that this wozd [erp2eſed ] excludeth a t —— foz con⸗ 
are ts be obſerved: Firſt, dly,here milpziſton of Treaſon is — 
ſoever. Secondlp, f high Treaſon oz pe 
2 02 inferences what etit Treaſon, and only of h t no fozmer 
2 — cealment of high — in the Act of 25 E. 3. Thirdlp, — of high 
— — [pecified and eftdent reſolution,o2 opinion of 233 as are ſpecifiey 
8 — 5 
of 25 E. 3. ont id Att of 25 E. 3. Act, Deed, oz Df- 
| her Treaſon, edin the laid from hencefozth no Act, 

* — 6. ng —— be direct and plain, [ That ſou — Treaſon, Petit 7 : 
nn ſhall be taken,had,deemed,oz a declared and expzeſſed in the ſai 
— — — of Treaſon, but only ſuch as be Statute after 25 E. 3. oz any 
3 Eliz. ca. i. & 11. a mil _ &c. any Act of Parliament 02 . — nding 1 Do as there is no 
42e. aher rect mung tht geen of eny Treaſon nave 01 — 
<4 ne high Treaſon, petit Treaſon, oz m ſince the Act of 25 E.3. but only ſuch as de 
— f Parliament oz otherwiſe ſin f thoſe, only ſuch as were ma 
3*Jac. cap. 4. any Act o ſaid Act of 1 Mariz, and ot thole, f Queen Elizabeth, 

Bracton lib, 3. heen made ſince the , k Nugn Mary, 9 0 
fol. 118. b. b perpetual, and not during the — q expired, which you may read _— =; 
1% Big. e.. L whereof there be divers which ou rfection of the Statute of 25 E.3 
14 El. cap. 1.& where t. Eut there wanted nothing to the pe the offender ſhould be accuſed. 
— LA n of ſome certain time wherein diendus, nifi docere poteſt ſe 
- = 2 temporis accuſator non erit audiendus, 
cap. 10. e Polt inter L , 2 

he ſecond iſſe juſtis rat ionibus impeditum. e during the natu⸗ 
— il ielontik of Treaſon ic, 4 Declarations made Bring the nat 

utes. Mag. p en Elizabeth ceaſed by : , 
cap; 39% er judi. tal life of — — Statutes introdudoꝛy of new _ in 1 & 2 Ph. & Mar, 
— 1 — — excellent bꝛanch of — — afozeſaid, that — 

& 2.2. further enact l de had anduſed 
3. Der 152 in theſe wozvs. | And be it b. 6 loꝛ any Treaſon, tha 
bier 132. , 82 made x 
io: — 93 ts Mg and courſe of the Common Law. 
vin wi 
Paſch. 33 El!Z. ogl ds many things have bern obſerved by 
Orurks caſe. All trials. ] fUpon theſe woz ly to trial of high Treaſons, 
* 32 H.8.cap-4+ .(C Firſt,that the Letter of this Ac extendeth = 2 aign Treaſons are to 
þ 18.6. ca- 12 others, Treaſons, and not to miſpziſion. Decondly, eſolved by all the Juſti- 
r > of 35 H.8.cr.2. and ſo it was r for trials 
Borh which, ore .c be tried by the Statute g of 35 bern ſo reſolved befoze. But fo 
— = = ces of England in Orurks — — — the Kings Wit runneth -x in _ 
t 1ONe in W es, - 2 H. 8. 
Hill. 2 Eliz. of — Ning hall adlige by his Commiſſion — —— 3 
Neto, This is — ne abzogaced by this Aa, — 'milptiſion of Treaſon there — 
ſt reſolution © 1 lden, that upon indictment, as: 
the Judges * pe . — ae. — fl 14 Eliz. repojed 
pot. | ſtices in the Lozd left out of t 
his time reſolved by the Ju band ave ſcen, but — 
a md Dir by the Lozd Dicr, under his own —— Thirdly, it hath bien hol- 
nn # pzint, which fon other wi — Indidment of any Treaſon,but — — | 
„ an * endet - offen e 
* ain Pa wy the — be noble: oz _ _— whithis in — ok an 
&c. a em 1 
: the degree of nobility:and therefoze uyon t — 
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accuſation,by the Statutes of 1 E.6. and 5 E.6. two lawful witneſſes are requi- ; 
ſite: the wo2ds of the Dtatute of 1 E. 6. in the laft bzanch be, | That none ſhall 1 E. s. cap. 12. 
be indicted, arraigned, condemned, oz convicted foz any Treaſon, Petit Treaſon, 5 E-5-cap+1 1+ 
milpziſton of Treaſon, oz fo any wozds befoze ſpecified to be ſpoken, after the 8 FSR 
ſaid firſt day of February,foz which the ſame offender oz ſpeaker ſhall in any wiſe P D. ce provabic- 
ſuffer pains of death, impziſonment, loſs oz fozfeiture of his Goods, Chattels, t ſoic attaint. ] 
Lands, oz Tenements, unleſs he be accuſed by two ſufficient and lawful wit⸗ 
nelles, oz ſhall willingly without violence confeſs the lame. 
Nota that ( befoe ſpecified ] do refer to the woods mentioned befoze in the 
Act; 1. It is manifeſt by the connexion of the wozds, viz. | foz any wozds be- 
foze ſpecified to be ſpoken, c.] 2. The Treaſous in 25 Eg. were mentioned 
—— 3. * firſt woꝛds be | foz any Treaſon, Petit Treaſon, milpziſion of 
eaſon, ec. | 
And by 5 E.6,ca.11. it is p20vided by the laſt clauſe ſave one, ¶ That none ſhall Sce 1 El. cap. s. 
be indicted, arraigned, condemned, convicted oz attainted foz any ot the Treaſong Stanf. Pl. Coron. 
oz offences afozelai, oz foz any * other Treaſons that now be, oz hereafter ſhall %. 154. 
be, which ſhall hereafter be perpetrated committed, oz done.unlefs the ſame offen- Br. "a — 
der be thereof accuſed by two lawful accuſers, #c. unleſs the ſaid party arraign⸗ 2 Mar. 99. & 
ed ſhall willingly, without violence confeſs the ſame, | Here two things are to 3 Mar. 132. 
be obſerved. 1. The particular penuing of both theſe Aus, viz. indicted, arraign- — 
ed, convicted, &c. and the wozws of 1 & 2 of Ph. & Mar. extend to trials only. and e 
not to the Indidment. 2. Two lawful accuſers in the Aa of 5 E. 6. are taken Regal. Yerba ge- 
fo2 two lawful witneſſes, foz by two lawful accuſers, and accuſed by two law⸗ vrai een valiter 
ful witneſſes (as it is ſaid 1 E. 6.) is all one: which [ accuſers ] was — — 
ulev, becauſe two witneſles ought directly to accuſe, that is, charge the pziloner, of Pracy a. 
foz other accuſers have we none in the Common Law: and therefoze lawful ji. 14.£1:Lo. 
accuſers muſt be ſuch accuſers as Law allows, And ſo was it reſolved in the Lumleys caſe: 
Lo. Lumleys caſe by the Juſtices: fog if accuſers ſhould not be ſo taken, then ym | 
there muſt be two accuſers by 5 E. 6. and two witneſſes by 1 E. 6. And the 37010! 98: 
ſtrange conceit in 2 Mar. that one may be an acculer by hearſay, was utterly de⸗ Cate. 
nien by the Juſtices in the Lo. Lumleys caſe, And this wozd [awarded] in the 
tatute of 1 & 2 Ph. & Mar. ertendeth to the trial upon the arraignment, and 
not to the indictment, foz that is ſaid to be awarded. | 
And it was reſolved by all the Juſtices in  Rolſtons caſe upon che rebellion „ch. i; & 14; 
in the Nozth, that theſe wozds | ſhall willingly without violence confeſs the El. Rolſtons caſe. 
ſame] are to be under ſtood where the party accuſed upon his examination befoze 
his arraignment, willingly confeſſed the ſame without violence, that is, wil- 
lingly without any tozture: and is not meant of a confeſſion befoze the Judge, 
fo2 he is never pzeſent at any tozture, neither upon his arraignment was ever 
any tozture offered. And here cometh another b Statute made in 1 & 2 Mar. to b 1 & 2 Ph. & 
be conſidered, by which it is pzovided, that Treaſon foz the counterfeit Mar. c. 11. ſupra 
impairing of the coin currant in this Realm, tc. the offender therein, 
be indicted, arraigned, tried, convicted, oz attainted by ſuch like evidence, and in 
ſuch manner and fozm, as hath been uſed and accuſtomed within this Realm, ac 
any time befoze the firſt year of Ring E. 6, &c. Wherein the ſpecial penning 
of this Act is to be obfervev, which in caſe of Treaſon concerning the coun- 
terfeiting oz impairing of coin, cc. hath by particular woꝛds reſtozed the evi- 
dence requiſite by the Common Law, befoze the Dtatute of 1 E. 6. as well upon 
the indictment as the trial. But the Act ot 1 & 2 Ph. & Mar. cap. 10. extends to r & 2 Ph. & Mar! 
trials only in other caſes of High Treaſon, and therefoze that Ac extendeth cap- 10. 
not to the indictment of other Yigh Treaſons, Allo it is moſt neceflarp ( as 
many do hold) that there ſhould be two lawful accuſers, that is, two lawful 
witneſles at the time of the indictment, foz that it is commonly found in the 
abſence of the party accuſed, and it may be when the party ſuſpected is beyond 
Dea, oz in remote parts, and may be outlawed thereupon ; and therefoze ſeeing 
the indictment is the foundation of all, it is moſt neceſſary to have ſubſtantial 
book in a cauſe ſo criminal, where probationes 28 eſſe luoe Gn 
| 2 Lally, 


do — 
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ce Magna Cart. Laffly, If the Indiament were part of the trial, then ought he that is noble, 
4 19. and the ex · and . of Parliament, be Jndicted of Bigh Treaſon, cc. by his Peers 
poſition there- It the trial of him (without queſtion) mult be by his Peers: but the Indic- 
upon. . ;, ment of Peers of the Realm is always by Free-holvers, and not by their 
part. i. nu. 16. Peers, as hereafcer ſhall appear. We have been the longer herein in reſpec 
Ror.Parl.21 K. 2. of ſome variety of opinion (fo2 want of due and intire conſideration had of all 
nu.19,21. the P. and every part of that which hath been lain) upon ſerious ſtudy touching this 
of Norft coi: point, without reſpect of a common wandzing opinion. 

Roe. ar, ca. And it leemeth that by the ancient Common Law one accuſer oz witneſs was 
mow Vaſcon. not ſufficient to convict any perſon _ ———— a — — — — —— 
9 H. 4. nu. 14. is but one accuſer, it ſhall be tried befoze the Conſtable and Pariyat by Combat, 
date. Bos afl. 5 asby many recozds appeareth, b But the Conſtable andWarſhal have no juris- 
s. nu. p. he Diction to hold plea of any thing, which may be determined 02 diſcuſſed by the 
Earl of Otmonds Common Law, And that two witneſles be require, appeareth by our e hoks, 
caſe. I... I remember no authozity in our books to the contrary and the Common 
—— Ts * Law herein is grounded upon the Law of God expꝛeller boch in the old and new 
— aud Dowy. Teſtament: 4 In ore duorum aut trium teſtium peribit qui interficietur: Nemo 
Vide the 4 part occidatur uno contra ſe dicente teſtimonium. 
Men er e No tak ens 

* m, e they Ea vicineto, 5 

Chinalry, & dice of the ina in reſpect of vicinitie, as other Juris may vo, 

fo. 119 · a. Paving now rehearſed what others have ſaid and holven, we upon due 
513 K. 2 ca. 2. eqnſideration had of the whole matter will ſet down our own opinion, and 

| 2 

c irror ©2-2-5 reaſons, in theſe Four paints following. Aten That the Statute of e E. 6. 

taint. Brad. l.g.f, cap. 11. is a —.— —— = —— _— * 2 2 — 
8 E. 3.30. Common Law veclared by the Statute of 25 E. 3. as to any other 

35H. 6.46. Fort. made oz to be made, the negative woms of which Statute be: [| No per- 
F. tegen ſhall be F indicted, arraigned, convicted, convemned, vn attainced fo) 
7 ben. 17.6. 19. 15. any Treaſon that now is, 92 hereafter ſhall be, #c. ] Which wozvs without all 
Mat. 18.16. Joh. 18. queſtion are general, a of that Statute be fur⸗ 


neral Law, and to 
extend to all high 
Treaſons, &c. 

f Nora 4s well up- 
on the indi&ment bg t 


a5 the arraignment they have to ſay to pꝛovde him guilty of the Treaſon, unleis the party 
of Treaſon — arraigned ſhall willingly without violence confeſs the ſame,-} as by that Act it 
— — appeareth. Now to avow and maintain that which they have to ſay, to pzove 
2.3 Ph. & Mar.13 him guilty of the Treaſon, is the p2oper office and duty of witnelles, ard lo it 
21 E.6.ca.12+ the ig ſaid in the Statute of g 1 E. c. c. ra. in the laft clauſe(by two lawful witnefles,) 
laſt claule. See the Statute of 5 El. c. 1. where it is ſaid | accuſed by good any ſufficient 


— — teſtimony :] and to the ſame intent, the Statute of 1 & 2 Ph. & Mar. cap. ZT. 


BraQ, li.3. f. 118. 03 the word [ accuſed. ] 5 ; 

Nui accuſat inte- 1. Puniantur accuſatores penes dominum regem, quodarnodo Rex eis de facili 
gre ſanæ ſit, & yon credat: & talis pœna fiat eis, qualis debeat fieri illis, qui injuſte fideles dfii 
7 gn de Keel. egis exhzredari & deſtrul fecerunt, &c. 

ſecunda parte 2. That this Act of 5 E. 6. extends as well to Petit Treaſon as High Trea- 
vet. Nag. Cart. fon, foz the wozws be any Treaſon :] and ſo doch the Dcatute of 1 E. 6. ca. 12. 
cap.16. That the Statute of 1 & 2 Ph. & Mar. cap. 10. doth not a e the leid 


—— Ad of 1 E.6.03 of 5 E.6, Foz that Art of 1 dc 2 Pb. & Mar. ertendgonly to triafs 
$-194- See Forteſ- by the vervict of twelve men de vicineto, of the plate where the offence is al- 
cue c. 20, 1j. Juries ledged, and K the Judictmenit is no part of the trial, but an infozmation 63 ve- 
ought 10 be infor- claration fer the King, and the of witneſſes to the Jury is no ＋ of 
med by ger es the trial, foz by Lan che trial in chat caſe is not by witneſſes, but by — 


1 mes 


Cap. 2. 


oo 
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dict of twelve men, and ſd a manifeſt viverſity between the evidence to a Jury, 27 E. 3c. 8. 
and a trial by Jury, And the w62d awarded ] in that Statute doth p2ove that 8 18. 
that Act extended only to the Venire facias ſoꝝ trial, foꝛ neither the indid ment no2 | 51 1 - 
the evidence tan be ſaid to be awatdeJ? Veritas quz minime defenſatur, Ofiprimi- Skirleys caſe, and 
tur, & qui non improbat, approbat. Et ſie libere animam tneam liberavi. \ ſio it was reſolved 
a The trial againſt an Aliene,that lived here under the pꝛotenton ofthe Ang, ed — 2 Judges 
and amity being bet ween both Bings, fo High Treafon.ſhatl by fozee of this Act = — de 
of x & 2 Ph. & Mar. be tried ate ing to the due eourſe of the Common Xaw, Lopez, Emanucl 
and there foꝛe in that caſe he ſhall not be tried per medietatem linguꝶ, as he ſball Loyfic, aid Ste- 
be in caſe of Petit Treaſon, Murder, and Frlonp, if he pꝛaxeth it. 0 — Ferrera de 
4. bThata trial in a-fozraign County upon examinerion vefoze thies bf the „ 3 fl. hag 
Council, #c, by the Statute of 33 H. S. cap» 23. is @bzogeted by this Art of 1 & ; Mir. Dier 134. 
2 Ph. & Mar. being a trial conttary to the due courſe of the Common Law, Dicr 12 El. 286. b. 
which is to have it tried by Juronrs of the pꝛopet County, e but the tndfiitment li. 11.10.53. 2. in 
being found in the pꝛoper County, it may be by ſpecial commiſſion heart and — Foſters 
determined befoze Commiſſioners in any . but the triat mut te 2) Af. p. i. 
by Jutours of the pꝛoper County» and this is warrantey by the courſy ot 21 Aſl;p.12. 
Common Law. And albeit when — Term . wo Tt tons of Gf _ _——_— BI. 
and Terminer in the County where the Rings luſpenden vttrim 1 
che Term, pet if an indicment de found befozs fach Comniltfoners betdze che Borer Juſtices i 
Term, there may be a ſpecial Commiſſton made to Commtiſtoners in the tame ardens caſe. 
County, ſitting the Kings Bench in that County, to Hear and determine the Pier 12 El.286, b. 
ſame during the Term: foꝛ the Kings Bench hath no 2 puree there — ref 
upon, till the indi>ment be befoze them. And it is the better; if the ſpeciul cum⸗ in Sir — 2 
million bear Tefte after the beginning of the Term. Note x diverfity between Raleighs caſe. 
general Commiſſions of Ojer and Terminer; and ſuch 4 ſpetiat Commiſtton; !!-Com.388. _ 
and the Court of Kings Bench may be adjourned, and in the mean time rhe dernen Leice- 
Commillioners may fit there: ”" 8 1 433 H. 8 23. 
4 And where it is pꝛovided by the Statute v3 3 H. S. cap: 23. che et MPtINY = And ſo ic was 
challenge, ſhould not from thencefozth be admitted oz allowed in cafes of High reſolved, An. 1 Jas 
Treaſon oz miſpꝛiſton of Treaſon : e This bꝛanch is abzogtitted by the katd Aa Ralciphs cafe 
of 1 Mar. Foz the endof challenge is to have an indifferent trlal, aut which by alk he judge, 
is required by Law; and to bar the party indicev of his lawfn! is ko and had been re- 
bar him of a pzincipal matter concerning bis trial + any aff Arts of Parkta- lolved ſo before, , 
ment concerning incidents to trials contrary fo the copirſe of the Eommon Lay, San. 1 . 
. 'are abzogated by the ſaiv wozds, [ and that all tria hereatter, oe. ] bnz.at! 8 22 — 
is to be underſtood of perſons under the degrer of Pobikſty3 Foz in cute ok a and ſo it was re- 
trial ofa Noble man, Lo2d of Parliament, he cannot challenge at aff any of ſolved M. 25 K 46 


+ 
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his Pers, | 8 | El. in Somerviles 
F Henry Garnet Dupertour of the Jeſuites in England tipon his — — mig 

foz che Powver Treaſon, din challenge Burrell # Citizen of London 'pe- ſenge 214 

renptozily, and it was allowed unto him by the refolcion of afl the Judge: b 22 Hl. f. c. il. 

x So as in caſe ol High Treaſon, oz miſpꝛiſton of High Treafon, a man map 32 fl. 5. c. 3. See 

challenge 35 peremptozily, which is under ther Jurfes, but moze hecannot, 4 H. 1.c. 2. and 


Laftly, All Statutes mae befoze the ſaid Act of x & 2 Ph. & Mar. fog trial — — 
of High Treaſon, Petit Treaſon, 0 miſpzilion of Treaſon, contrary to the taken ont of San- 
vue courſe of the Common Law, are ab2oxated by the ſatd Act of 1 & 2 Ph. & Avuary in a forrain 
Mar. and trials by the due courſe of the Common Law, with chaffenges inet⸗ County in caſe of 


dents in thoſe caſes are reſfo2ed. — em 


Ik a man be invicter Treaſon he may at this day pleay a forrafitit Sad 7, all Sand 
| 5 ramen Lew, it Treaſi 1 Ne 7 15 Reis taken 
ty: hut t is | en, WUrder, oy: | u Way: and note 
it hall be tried in the County where the indiement'is tuen. chat the ſta:ure of 


And fozaſmuch as the pjoceeving agaiiilt a Noble Pet of the Neatnr; defng oni, de end 
a Lozdof Parliament in ſome points — ovints piſfeteth fr; A nd ann a 
the pzoceeving againft a ſubject under the degree of a er: Jt hott by ge Appeals 


reſlary to ſhew wherein they agree, and wherein chep viſfer whe 
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1, The Noble Peer of the Realm muſt be Indicted befoze Commiſſioners of 
Oier and Terminer, o; in the Kings-Bench, if the Treaſon, miſp2iſion of Trea- 
ſon, Felony, oz miſpzifion thereof be committed in that County where the 
Bings⸗Bench ſit, as it was reſolved in the caſe of Tho. D. of N. in An, 13 Elix. 
And this is common to both degrees to be indicted by Jurozs of that County 
where the offence was committed. 

2, When he is Indicted, then the King by his Commiſſion under the Gzeat 
Seal conſtitutes ſome Peer of the Realm to be hac Vice, Steward of England: 
Foz his ſtile in the Commiſſion is, { Seneſchallus Angliz'] who is Judge in 
this caſe of the Treaſon oz Felony, oz of the miſpꝛiſion of the ſame committey 
by any Peer of the Realm. This Commiſſion reciceth the Indiament generally 
as it is found: and power given to the Lozd Steward to receive the Jndic- 
ment, cc. and to pzoceed, Secundum legem & conſuetudinem Angliæ. And a 
commandment is given thereby to the Peers of the Realm, to be attendant and 
obedient to him: and a commandment to the Lieutenant of the Tower to bzing 
the pziſoner befoze him. . 

3. A Certiorari is awarded out of the Chancery to remove the Indictment it 
ſelf befoze the Steward of England indilate, which may either bear date the 
ſame day of the Dtewards Commiſſion, oz any day after. 

4. The Stewardvireds his pzecept under his Deal to the Commiſſioners, xc. 
to certifie the Jndictment ſuch a day and place. 

5. Another Mzit goeth out of the Chancery directed to the Lieutenant of the 
Tower, to bzing the body of the p2iſoner befoze the Steward at ſuch day and 
place as he ſhall appoint. | | | 

6, The Lom Steward maketh a pzecept under his Deal to the Lieutenant of 
the Tower, xc. and therein erpzeſlech a day and place when he ſhall bzing the 
p2ziſoner befoze him. 

7. The Steward maketh another pꝛecept under his Seal to a Derjeant at 
Arms, to ſummon Tot & tales dominos, magnates, & proceres hujus regni An- 
gliæ prædicti R. Comitis E. pares, per quos rei veritas melius ſciri poterit, quod 
ipfi perſonaliter compareant coram prædicto Seneſchallo apud Weſtm. tali die & 
hora, ad faciend. ea quæ ex parte domini Regis forent facienda, &c. Mherein 
Four things are to be obſerved, Firſt, That all theſe pzecepts moſt commonly 
bear date all in one day. Secondly, That no number of Peers are named in the 
pzecept, and pet there mult be Twelve oz above. Thirdly, That the pꝛecept is 
awarded foz the return of the Pers befoze any arraignment 02 ; pleaded by 
the pꝛiſoner. Fourthly, That in this caſe the Lozds are not de vicineto, and 
therefoze the fitting and trial may be in any County of England. And herein 
are great differences between the caſe of a Peer of the Realm, and of one under 

8, At the day, the Steward with ſir Serjeants at Arms befoze him takes 
his place under a Cloth of Eſtate, and then the Clerk of the Crown delivereth 
unto him his Commiſſion, who redelivereth the ſame unto him, And the Clerk 
of the Crown cauſeth a Serjeant at Arms to make thzee Dyes, and command- 
ment given in the name of the Loꝛd Pigh Steward of England to keep fflence : 
and then is the Commiſſion read. And then the Uſer velivereth to the Stew⸗ 
ard a white rod, who redelivereth the ſame to him again, who holdeth it befoze 
the Dteward. Then another Dyes is made,andcommandment given in the name 
of the High Steward of England, to all Juſtices and Commiſſioners to certifie 
all Andidments and Recozvs, cc. Which being delivered into Court, the Clerk 
of the Crown readeth the return. Another Dyes is that the Lieutenant of 
the Tower, ec. return his Wzit and Pzecept, and to bzing the pꝛiſoner to the 
Bar: which being done, the Clerk reads the return. Another Dyes is made? 
that the Serjeant at Arms return his pzecept with names of the Barons and 
Peers by him ſummoned, and the return of that is alſo read. Another Dyes is 


made, that all Earls, Barons and Peers (which by the commandment of the 


Dteward be ſummoned) anſwer to their names, and then they take — 
N places 


— — 


— ä 
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places and ſt down, and their names are rec62ded : aid the entry of the Recozd 
is, that they appear, 4d faciendum ea que ex parte Domini Regis cis injungentur. . 


And when they be all in their places and the pziſoner at the Bar; the High 
Steward declares to the pꝛiſoner the cauſe of their aſſembly, and perſwaves him | 
to anſwer without fear, that he ſhall be heard with patience, and that juſtice 1H. 4. 1. 
ſhould be done; Then the Clerk of the Crown reads the Indictment, and pꝛo⸗ 
c&ds to the arraignment of the p2iſoner, and if he plead not guilty, the entry 
is, Et de hoc de bono & malo ponit ſe ſuper Pares ſuos, &c. Then the High 
Steward giveth a charge to the Peere, erhozting them to trp the pꝛiſoner in- 
differently accoꝛding to their evidence. - 
9. The Peers are not ſwozn; but are charged, Supet fidelitatibus & ligeantiis 
Domino Regi debitis : fo2 ſo the Recozd ſpeaketh, | 
10. Then the Bings learned Councel give evidence, atm pzoduce their -pzofs 
fo2 the King againſt the p2iſoner, 
71, But the pziſoner, when he pleadeth not guilty, whereby he denieth the 
fact, he needs have no advice of Councel to that plea, But if he hath any matter 
of Law to plead, as Humfrey Stafford in 1 H.. had, viz. The pziviledge of San- a 
duarp, he ſhall have Councel aſligned to him to plead the ſame, oꝛ any other mat⸗ In Scotland in all 
ter in Law: as to plead the general pardon, oz a particular pardon, 03 the like. criminal caſes, yea 
And after the plea of not guilty, the pziſoner can have no Councel learned in co of High 
alligned to him to anſwer the Kings Councel learned, noz to defend him; — — — 
And the reaſon thereof is, not becauſe it concerneth matter of fac, fo Ex facto —— 
jus oritur: but the true reaſons ot the Law in this caſe are: Firſt, that the teſti⸗ Vide hereafter up- 
monies and the pzoofs of the offence ought td be lo clear and manifeſt, as there can on the Staume of 
be no defence of it. * Secondly, the Court ought to be in ſtead of Councel foz 5 —_— W—_— 
the p2iloner,to ſe that nothing be urged againſt him contrary to Law andright : y — — 
nap, any learned man that is pzeſent may infozm the Court foz the benefit of the ca. 63. Councel 
pziſoner,of any thing that may make the pzocedings erroneous. And herein there learned in Pleas 
is nd divetſity between the Pier and another Subject, And to the end that the he Crown. 
trial may be the moze indifferent, ſ&ing that the ſafety of the pꝛiloner conſiſteth 
in the indifferency of the Court, the Judges ought not to deliver their — 
befoze-hand of any criminal caſe, that map come befoze them judiciallp. we 
read, that in the caſe of Humſrey Stafford that arch-traytoz, Huſſey Chief Aus H. 7. fo. 26. 
Tice, beſought King Henry the Deventh, that he would not defire to know their 
befoze-hand foz Humfrey Stafford, fo; they thought it ſhould come befoze- 
in the Kings Bench juvicially, and then they would do that which of right 
they ought ; and the King accepted of it. And therefoze the Judges ought not to 
deliver their opinions befoze-hand upon a c ſe put, and pzoofs urged of one ſive in 
abſence of the party accuſed: eſpecially in caſes ofhigh nature and which veferve 
ſo fatal and extreme puniſhment. Foz how can they be indifferent, who have de- 
livered their opinions befoze-hand without hearing of the party, when a {mall 
addition, o ſubſtractian may alter the caſe And how doth it and with their 
Oath, who are ſwozn, That they ſhould well and lawfully ſerve our Lozd the . E. _ 
King and his people in the office of a Juſfice 2 and they ſhould do equal Lam, and Se 
execution of right to all his ſubjects, cc. Se moze of this matter in the 13 Dedi- 
on here following. 
12, There be always either all, oz ſome of the Judges ever attendant upon 
the High Steward, and ſit at the fet-of the Peers; oz about a Table in the miy- 
deft, oꝛ in ſome other convenient place, | 
13, After all the evidence given foz the King, and the pꝛiſoners anſwers, and 
p}oofs at large, and with patience heard : then is the pziſoner withdzawn from 
the Bor to ſome pꝛivate place under the cuſtody of the Lieutenant, t. And after 
that he is withdzawn, the Lozvs that are triers of the pziſoner go to ſome place 
to conſider of their evidence: and if upon debate thereof, they ſhall doubt of any 
matter, and thereupon ſend to the High Steward to \have conference with the 
Judges, oz with the High Steward, they ought to have no — tither 


with the Judges oz the High Steward, but openly in Court, and in the Its 
ente 
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Paſch. 26 4.8. in ſente, and hearing of the Pꝛiſoner, as it was reſolved byall the Juſtices of Eng- 
Teenie of he... lagdinthe reign of Bing H.. in che cale of the Low Dacres of the Noxth, And 
the North, repor- *9is was a juſt reſolution 3 fo when che Lows fhould put a caſe, and ask ad⸗ 
red by Juſtice Vice thereupon, the Pꝛiſoner ought by Law to be pzeſent, to ſe that the caſe 0z 
Spilman, which queſtiop be rightly put t and therefoze that nothing be done in his abſence, until 
we have ſeen. thep be agrep on their verdict, Pereupon it followeth, that ik the Peers of the 

Realm, who are intended to be indifferent, can have no conference wich the 
Judges; 02 wich the High Steward in open Court in the abſence of the Pziſo- 
ner: a fortiori, the Kings learned Council ſpould not in the abſence of the 
party accuſed,upon any cale put, oz matter ſhewed hy them, pꝛivately pzeoccupate 
the opinion of the Judges : and upon ſo juſt a reſolution the caſe ſucceeded well, 
fo2 the Peers found the Lozd Dacres not guilty. | 
14, A Noble man cannot wave his trial by his Pers, and put himſelf upon 
the trial of the Country, that is, of twelve Frieholders: foz the Statute of 
Mag.Carr.ca.2g9, Magna Charta is, that he muſt be tried per Pares. And ſo it was reſolved in the 
L.92d Dacres caſe, Ubi ſupra. 
* Reſolved by all 15, * The Peers ought to continue together (as Juries in caſe of other Sub⸗ 


Wa Oy jects ought to do } uncil they be agr@d of their Uerdic : and when they are 


in the caſe of Tho, AAxted, * come again into che Court, and take their places, and then the 
Duke of Norff, 1 0% High te ward publickly in open Court, beginning with che puiſne N ond, 
1 H.q-fo.r (who in the caſe of the Lo Dacre was the 109 Mordant,) ſaid unto him: 


— — Py Lo2d Mordant, Js William Lon Dacre guilty of the Treaſons, whereof 
To 356. 8. Spill he bath ben indicted oz arraigned, 02 any of them? And the Lend ſtanding up 
mans Report. (aid, Not guilty 2 and ſo upward of all the other Lo2ns ſeriatim: who all gave 
the ſame Uerdic 2 In which caſe the entry is, Super quo W. Comes E. & cetcri 
antedicti Pares inftanter ſuper fide litatibus & ligeantiis dicto Domino Regi debitis, 
per præfatum Seneſcallum ab inſeriori Pare uſque ad ſupremum ſeparatim publice 
examinati dicunt, quod W. Dominus Dacre non eſt culp. &c. 

16, The Peers give their Uerdi& in the abſence of the p2iſoner, and then 
is the pzifoner bzought to the Par again: and then dath the Lam Ateward ac 
huaint the pziſoner with the verdict bf his Peers, aun give judgment accobungs 
ly, either of condemnation o2 acquittal. But it is not ſo in the tale of another 
ſubjec 2: foz there the verdic is given in his meſence. 

n 17, Every Load of Parliament, and that hath voice in Parliament, enn 
17 E. 2. m. 6, Calledthereunto by the Kings Wizit, thall nat be tried by his but onlp 
Adam Orleton luch as fit there ratione Nobilitatis, as Dukes, Parquiſſes, Cauncelles, Miſtounts 
B. of Hereford, gz Barang, and not ſuch as are Loads of Parliament, ratione Beroniarum, quas 
2 H. % Mels tenen in jure Ecctoliz,. by reaſon of their Baronies which they hold in the right 


B. of Carliſle. : 

pl. the Church, as and and in time paſt ſame Abbots and 
pens = ent but they ſhall be cried by the countrey, that in, by Free⸗halders, fo that 
in Temps H.8. v are not ot the of Hohility. 


6 a. 18. — rye Aa tinge — 7 
las cafe. Bing upon an indictment on, 02 m u ame, 
os Treaſon, Murder, oz other Felony, oz miſpziſion of the ſame. But in caſe of a 
Pꝛemunire 97 the like, though it be at the luit of the Bing, he ſhall nat be tried 
by his Peers, but by Free-holvers, And ſo in an Appeal at the ſuit of the party 
fo2 Petit Treaſon,Purder,Robbery, 82 other Fetony, he ſhall be tried by Free- 
holders. Dee moze hereof in the ſecond part of the Inftitutes, Magoa Carta,ca-29. 
b11E.3briefq73 19, 5 And albeit a man be Noble, and yet no Lau ot the of this 


8R. 3, proces Real, (as if he de n Nobleman of Scotland, 82 of Ireland, of France, fr.] he 
40 ſhalt be triedby Knights, Eſquires, oz ochers of the Commons, Aud ls it 15 of 


20El.Der 360; the Don of a Duke, Parquels, Carl, gc. he is Noble, gudcalied Lo2v2: and yet 

38 H.8, Br. Trea- becauſe he is no Lov of Parliament, he hall be tried as one under the degree 
Seignor of a Peer, andLozdof Parliament. 

odours: 20, No Peer of the Realm, oz any other ſubjec! wall be convicted by 

; Merdid, but the ſaid offences muſt” be found by above Four aud twenty, viz. 

by twelve, oz above, at his indictment, on dy twelve Peers, oz bene, — 

oble, 
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- Noble, and by twelve, and not above, if he be under the degree of Nobility, 

21. A Peer of the Realm being Jndiced of Treaſon, oz Felonp, oz of Mil- 10 E. 4. 6. 
piiſion, as is afozeſaid, and duly tranſmitted to the Lozds, may be arraigned — _—_ Re 2. 
thereof in the upper Heule of Parliament, as frequently in Parliament Rolls {poor dae, 
it doth appear : but then there muſt be appointed a Steward of England, who Rot. Parliam- 
fall put him to anſwer : and if he plead not guilty, he ſhalll be cried per Pares 3 H. 4+ nu · 11, 12. 
ſuos, and then the Loꝛds Spiritual muſt w, aud make their pzories : 3 H. 6. 2 
but uo Appeal of Treaſon can be in Parliament, 4 but is cuſted by the Statute — ag . 
of 1 H. 4. cap. 14- 258 Ul. 6. nu. 19. 

22. b And as the beginning ( viz. the finding of the JTndictment by Krer⸗ Duke of Suff. 
holders) is equal to them both: ſo the moſt extream and heavy judgment, if they © 2 # 4 cap. 14+ 
be found guilty, is equal to both, ct. which you may read in the firlt part of no 1 
the Inftitutes, Scct. 147. | , 182. E. K. 

23. c And though the Commiſſion of the Loꝛd Steward be only in theſe latter See hercaſtet 
times hac vice; yet may the ſame be adjourned, as other Commiſſions hac vice cab · Judgemem 
may. And fo it was holden in the Lozd Dacres Caſe, And ſoit mas bone by the 7 Fachs K 5. 
Steward of England in the caſe of R. Carl cf S. and of F. his wife, who ads ubs ſupta. 
journed his Commiſlion until the next day, I. 3K. 4-23. 
24. If execution be not done acco2ving to the jurgment, then the High 12 * 4+ 20. 
Ste ward in the caſe of a Peer of the Realm, oz the Court o Commiſſioners in 
caſe of another ſubject, may by their Pzecepts under their Deals command exe⸗ 
cution to be done acco2ding to the judgment: but in caſe of Pigh Treaſon, if 
all the reſt of the judgment ( ſaving the beheading, which is part of che ſudg⸗ 
ment) be pardoned, this ought to be under the G2eat Seal of England. 
25. And when the ſervice is perfozmed, then is an Opes made foz the diſlol- 
bing of the Commiſſion ; and then is the White Kod, which hath been bozn 
and — the Steward, by him taken in both his hands, and bzoken 
over his 
.. Laſtly, The Jndictments, together wich the Reco2d of the arraigument trial, 
- judgment, {all be delivered into the Kings-Xench, there ts be kept and 
nrolled, | 
- - Pitherto we have ſpoken when a Noble man doth appear, and plead not 
guilty, and put himſelf upon his Perrs: Now let us lee what ſtall be had 
againſt him when he is Indicted, and appears not, and canust be taken: any | 
generally he Gall be outlawed, per judicium Coronatorum. Eut how doch that 08 
ſtand with Magna Charta, Nec ſuper eum ibimus, nec ſuper cum mittemus, niſi 4 — — ci + 
per legale judicium parium ſfuorum ? That is to be intended, when he appears and the chapter of 
leads not guilty, aud puts himſelf upon his Pers : but when he ablencs him- judgement and 
ſelf, and will not yield himſelf co the due trial of his Pers, then he Hall be cruz con- 
outlawed per judicium Coronatorum, 92 elſe he thould take advantage of his own of Ou n ier f 
contumacy, and flying from judgment. 4 Foz p2oces ts be awarded upon the 6 H. C. ca. 1. 
Indictment oz Appeal of Treaſon, Felony oz Treſpaſs, either again a Noble 8 4. 6. ca. 10. 
man 92 any other, ſee the ®catute of 6 H. 6. and 8 H. 6. and if the p2oces and — 111 
onder pzefcribed by choſe tatutes be nat purſued, the out la may may be reverſed cer coram Re. 
by zit of Crroz, which it ought to be granted to him ex merito Juſtities ge in Ninian 
as it was adjudged in Ninian Menvils caſe: and thoſe Dcatutes da extend as well Menvils caſe. 
ro the Kings Xench, as to other Courts having by Commiſſion power to: hear 4/a7y de have 
and determine the lame, and very few outlawies of Treaſon oz Felony, are of n Baal I. Han. 
fozce and validity in Law, foz that theſe Aas axe not purſaey. * 19 H. 6. 10. 1, 2. 
And theſe Aas are well expounded by dur * Eaks, and therefaze they hall 11 Hl. 6. 54. 
not need to be recited at large. This is neceſſary to be added, that the opinion — — 4 H. 6s 
of Stanf. Pl. Cor. 182 1. upon the Statute of 33 H. 8. c. 20. is, where the attainzer 4, H. 5 11. 
is not erroneous, but lawful by the courſe of the Law: and fo. it was reſglven, Vide F. N. B. 
Tr. 28 Eliz. and thereupon e the Statute of 28 Eliz.c. 2. was mate, that ng attain 115 |. 
der that then was fg any High Treaſon ſhould be reverſed foz Grraz where the mx — = 
party was executed. Eut that Act extendech only ta Accainders befaze that Ad, 5. 18 606 
and where the party attainted ſuffered pains of peath, - hath been lain. 228 El. ca. 2. 


But 
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But admitting the pzoceſs be awarded acco2ding totheſe @tatutes, and the truth 
is, that the party Jndiced of High Treaſon (be he noble oz other) at the time of 
the outlawꝛy pzonounced, is out of the Realm, cc. whether he may avoid the ſame 
bp Mit of Erroꝛ : The anſwer is, that he might have avoided the ſame by Mzit 
| of Erro2 at the Common Lam: but now in caſe of Vigh Treaſon he is barred of 
Gogh — 4 his Mit of Erroz by the @catutes of 26 H. 8. and 5 E. 6. which Statutes are ex⸗ 
26 UM f. cap. ij. pounded to extend ly to all Treaſons, but thoſe Statutes extend not to any 
5 E. 6. cap. 11. other offence then Treaſon only, andtherefoze all other offences remain as 
12 El. Dier 287. they did at the Common Law foz that point. 
| Now foz that all Jndicments foz any offence whatſoever, as well of Noble- 
+ Artic. ſup. cart. men, as of any under the degree of Nobilicy, ought by the Common Law of the 
cap. 9-28 EK. 1. Realm to be by perſons duly returned, and by* lawful liege people, indifferent as 
20 E-3-cap.6 they ſtand unſwozn, and without ang denomination of any: a gwd and pyoficable 
42K. c. l.. Law was made in rhat behalf at the Parliament holden in 11 H. 4. in theſe 
„* 178. wozds. Item becauſe that now of late @ Inqueſts were taken at Weſtm' of per» 
Raſt. pl.117. ſons named to the b Juſtices, without due return of the Sherif, of which per ſons 
9 * « ſome were e outlawed before the ſaid Juſtices of Record, and ſome fled to San- 
5 Rot,Par, 17 == ctuary for Treaſon, and ſome for Felony, there to have refuge; by whom as well 
nu.15.in the King many offenders were Indicted, as other lawful liege people of our Lord the King, 
Bench. not guilty by conſpiracy, abatement, and falſe imagination of other perſons for 
8 H. 4. their ſpecial advantage and ſingular lucre, againſt the courſe of the Common 
— oY 30. Law uſed and accuſtomed before this time. Our faid Lord the King for the 
9 E.4-16. greater eaſe and quietneſs of his people, will and granteth, that the ſame In- 
3H. 6. $5. dictment ſo made, with all the dependence thereof be d revoked, adnulled, void, 
and holden ſor none for ever. And that from henceforth no Indictment be made 
e14H.4.19, by any ſuch perſons, but by enqueſt of the Kings lawful e liege people, in the 
« Fo manner as was uſed in the time of his Noble Progenitors, returned by the She- 
1s E-.3-chal-113+ rifs, or Baylifs of Franchiſcs, without any fdenomination to the Sherits, or Baylits 
— Af. — 4 4 of Franchiſes before made by any perſon of the names, which by him ſh b: 
49 E. 3. 1. 49 Af. impanelled, except it be by the Officers of the ſaid Sherifs or Baylifs or Franchiſes 
1. 28. 43 E ;. ſworn and known to make the ſame, g and other Officers to whom it pertaineth 
* 54+ 6 R. a. to make the ſame according to the Law of England. And if any Indictment be 
gp made hereafter in any point to the contrary, that the ſame Indictment be alſo void, 


7 N. 4. 10. 


21 E. 4. 74. revoked, and ſor ever holden ſor none. 

19 H. 6. 9. The body of this Act conũſteth upon two diſtinct Purviens o Bꝛanches, the 
—- <4 one to remedy a miſchief paſt, the other to pꝛovide foz the time to come. The 
1 Nota - firſt bzanch conſiſteth of a pzeamble, and a purvien: and the pzeamble containeth 


Firft, It ſheweth divers Jnqueſts had been taken at Weſt- 

perſons named to the Juſtices. Secondly, Without due return of 

the k. Thirdly, Df which ſome were Duclawed befoze the ſaid Juſtices of 

Recozd. Fourthlp, Some fled to Sanctuary foz Treaſon, and ſome foz Felony, 

Fifthly, By whom any offenders were Jndicted. Dixthly, Bome not guilty. 

"  Seventhly, ByConſpiracy, ct. Cighthly, That all this was agninſt the courſe of 

the Common Law. By the body of the Act, it is enacted that the ſame Indictment, 

with all the dependence thereof, be revoked and made void. Then followeth the 

ſecond bzanch oꝛ purvien foz che time to come, and this purvien conſiftech of di- 

vers : Firſt, In deſcribing by what perſons Jndicments ought to be found, 

and 1. privative, that is, not by any ſuch perſons, having reference to the 

pꝛeamble, which perſons we have beloze particularly diſtinguiſhed, 2. Poſitive, 

That all Jndicments muſt be found by perſons of theſe qual 1. They muſt 

be the Kings lawful liege people. 2. Returned by Sherifs oz Baylifs of Fran- 

chiles, and other Dfficers to whom it pertaineth. 3. Mit hout any denomination to 

the Sherifs, Baplifs, oz other Dfficers: and this purvien is in affirmance, and 
veclaratozp of the Common Law. ; | ; 

The ſecond part of che is introductozp of a new lam, viz. That if any 

Indictment be made in any point to the contrary, that the ſame Indic- 

ment de void, revoked, and holdenCoz none. Wherein theſe two things are to 


be 
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be obſerved : x. That this is a general Law, and extendeth to all Indiaments 
foꝛ any crime, default, oz offence whatſoever : foz the wozds be ¶ if any Indi&- 
ment | generally without naming of any Court, oz befoze whom. 2. If the Jn- 
dictment be found by any perſons that are outlawed, oꝛ not the Kings lawful 
liege people, oz not lawfully returned, oꝛ denominated by any, viz. by all oz any 
of theſe, that then the Jnvictment ts void, foꝛ the woꝛds be, | if any Indictment be 
made hereafter in any point to the contrary; &c. ] Upon this Statute in the cafe 
of Robert Scarlet befo2e the Julkices of Afliſe at Bury in the County of Suffolk, 
in Sommer Uacation, 10 ja. R. theſe points were reſolvedandadjudged:; Firft, 
where at the Seſſions of the Peace holven at Woodbridge in the ſaid County 
of Suffolk, Robert Scarlet by confederacy between him and the Clerk, that 
was to read the panell of the grand Jury returned by the Sherif, ( whereof he 
was none, albeit he laboured the Sherif to have returned him) that the Clerk 
ould read him as one of the panell, which was done aeco2dingly, and he ſwozn + 
It was reſolved and adjudged that this caſe was within this Statute, fo2 that he 
was not returned by the Sherif. Secondly, That where the reſt of the great in- 
queſt giving faith to him Jndicted ſeventeen honeſt and god men upon divers 
penal utes, which was done by the ſaid Robert Scarlet mialiciouſip : It was 
reſolved and adjudged, that albeit he * alone was [worn without the return of ,, E. zl t. 
the Dherif, and all the reſt duly returned, pet this caſe was within this Sta- 7 x. 4. 10. 
tute, and all the Jndictments found by him and the reſt were void by this Statute: 21 E. 4: 74; 
fo2 hereby it appeared what miſchief ſuch a one might do. Thirdly, That Robert 
Scarlet upon this caſe had offended againſt the ſaid Ac, and mighe be Andicfed 
thereupon : and accozdingly he was upon ſufficient p2of of the fac, as is afoze- 
ſaid, Jndicted upon the ſaid Ad, and pleaded not guilty, and was found guilty, 
Fourthly, That this Act ertendeth not only to indictments of Treaſon and Felony 
but of all other offences and defaulcs whacſoever, acco2ding to the generality of 
the woꝛds. Fifthly, Conſideration was had of the Act of 3 H. 8. cap. 12. and re⸗ 3 H. 9. ca. 12. 
ſolved clearly that this @tatute had not altered the Act of 11 H. 4. in any thi | 
concerning the offence of Scarlet, as upon that, which ſhall be ſaid of the Ad 8 
3 H. 8. ſhall appear. And upon hearing of Councel learned what they could ſay in 
arreſt of Judgment, at faſt Judgment was given, that he ſhould be fined and im⸗ 
p2iſoned, and o2dered by the Court that no p2oceſs ſhould go out upon the faty 
Indidments found by the ſaid great inqueſt, whereof Scarlet was one, ih 
Eut notwithſtanding this gad Law, thꝛough the ſubtilty, and untrue demeanoꝛ 
of Sherifs, and their. Miniſters, great excoztions and oppst be and have 
been committed and done to many ot᷑ the Subjects by means of returning 
at ellions holden within Counties aun Shires foz the body ot the ſhire, the names 
of tuch perſons as foz the ſingular advantage, xc. of the fails Sherifs and their 
Miniſters, will be wilfully foz\wozn and-perfureyby the ſittiſter labour of the 
ſaid Sherifs and their Piniſters, by reaſon whereof many ſubſtantial perſons, 
the Kings true Subjects, have been wzongfully Invictey of Murders, and 
Misdemeandurs: and ſometimes by labour of the ſaid herifs and their Pint- 
ſters, divers great Felonies and Yurders have been c et. Foz remevy ot 
which milſchiefs it is enaced-by the ſaidStatute of 3 H. 8. cap. 12. That the Ju- 
ſtices of Gaol delivery, or Juſtices of Peace, whereof one to be of the Quorum, in 
their open Seſſions may reform the panel returned by the Sherif to inquire for 
the King, by putting to and taking out the names of the perſons ſo impanelled 
by the diſcretion of the ſaid Juſtices, &c. and that the Sherif ſhall return the pa- 
nels ſo reſormed. This Au extends only to, Jultices of 'Gaol delivery, and of 
the Peate: The body of the Act foz offences is general and evident. vide Vid, ci H. 7. ca:. 
11 H:7. cap. 24+ 70 d egit 


Cap. 21 


Nota Lector, that the afozeſaid Parliament of 11 H. 4. begun in Quindena 
Hilarii ; Anno 11 H. 4. and the ſame term; viz. Hil. 11 H. 4. fo. 48. it Was at- il. 11 H. 4. f. 48; 
co2ding to the ſaid Act of 11 H. 4. reſolved by Gaſcoign Chtef Juſtice an all 
the reſt of the Juſtices, that an Judictment;of Felony found by an inqueſt. befoze | 
-5 H. 4. whereof one was outlawed of Felony, and W | 
F 2 geuera 


88. F. tit, 


Indi&ment 25- 


& Coron. 89 
Bt. tit. indict. 2. 


Vid. l'eſtatutes 


de 1 R. 3. cap. 4. copy of ſo much of the Indicment, as ſha be 
33 H. 6. c. 2. 


W. 2. cap. 13. 
1 E. z. ſtat. 8. 


cap. 17. 


All tending that 
Indictments may 
be duly had. 
Dier 3 Mar. 131, 


132. 


35 H. 8. cap. 2. 


* Mich. 35 & 36 
El. in the caſe 


Francs Dacre. 


$ El. cap» i. 


Bra&. lib. 3. 


fo. 154. b. 


Vincula qui ſen- 
ſt, Adil ſoccur- Mitted fo Treaſon, oz auy other offence ought to be demeaned in ꝛiſon. Bracton 
laich, Solent prafides in carcere continendos damnare, ut in vinculis contineantur, 
ſed hujuſmodi interdicta ſunt a lege, quia carcer ad continendos, non ad punien- 
0 dos haberi debeat: And in another place he ſaith, Cum autem taliter captus co- 
Brat. li. g. f. 137 tam Jultic. eſt producendus, produci non debet ligatis manibus, ( quamvis interdum 
Note geſtans compedes propter evaſionis periculum ) & hoc ideo, ne videatur coactus 


rere vinct i. 
Bract. lib. 3. fo. 


105. a. 


Stanford 78. 


about the feet 
ought not to be; 


PR fear of 


Mirror CG 2. 8. 9. 
4 Brit. c. 3. fo. 14. 
b Cap. 11. fo. 17. 


Petit Treaſon. 


Cap. 2 


— — — 


general ardon, ſo as they were not probi & legales homines, to enquire as the 


Law willeth, and after the party had pleaded not guilty tothe Felony, it was awar- 
ded, that all che Jndictments by them founo, were adnulled and made void. Yere- 
Stanf: Pl. cor. 87, Withagreth Stanford in his Pleas of the Crown, fo. 87. & 88. vide E. tit. In- 


dictment 25. & Coron. 89. and Brook tit. Indictment 2. 


Note the Ac ſaith; 


that they were outlawed befoze themſelves, ſo as the Court may take knaw⸗ 
ledge thereof of themſelves, 02 of any other, as amicus curiæ: but the ſafeſt way 
fox the party Inditted is to plead, upon his arraignment, the ſpecial matter given 
unto him by the Dtatute of 11 H. 4. fo2 the overth2zow of the Judictment, with 
ſuch averments, as by Law are required, ( agreable to the opinion of the Lozd 
Brook. ubi ſupra. ) and to plead over to the Felony, and to require Councel lear⸗ 


ned fo2 


the pleading thereof, which ou 


to be granted; and alſo to require a 
— — foz the framing of his plea, 


which alſo ought to be granted. And theſe Laws made faz indifferency of In⸗ 
dicters, cught to be conſtrued favourably, foz that the Indictment is commonly 
found in the abſence of the party, and yet it is the foundation of all the reſt of the 


Pꝛocteding. 
To dꝛaw to an end concern 


ing Trials: It is regularly true, that by the Com⸗ 


mon Law the Trial ſhall be in the County, where the Indictment is taken: and by 
the afgzeſaid Act of 35 H. 8. Zreaſons and Miſpꝛiſions of Treaſons committed oz 
Stanf. pl. cor. 90. dang gut of the Realm, cc. ſhall be enquired of, heard, and determined defo2e the 
Juſtices of the Kings Fench, at. Now the caſe fell out upon this @tatute to be 


thus: One was Judicted befo2e the Juſtices of the Kings _ 


Bonner 


2 of 
k 

where the offence was committed; and reſolved that he ſhould be tried by a 
of Surrey: foz the Dcatute of 5 El. extendethto the Judictmenc n 
the trial ta the Common Law, which appointeth the trial tu be, where the 
is committed, and la a manifeſt 


deliquit. 
It is now nec 


ad aliquam purgationem ſuſcipiendam. 
o It Feloug come in Judgment co 


of holden at Hereford, by a Jury of the County of Hertford, foz divers 
committed out of this Realm, and after the Term was adjourned to Weſtm. 
the County of Midd. The queſtion was, by which of the Counties the party 
dicted ſhould be tried: And it was reſolved, that he ould be tried by m 
County where the Indictment was taken, Eut otherwiſe it is upon 
of 5 EL ca. 1. the caſe being, that Horn Biſhop of Winch. tendzed to 
_ his 

onner 


late Eiſhop of London, County of Surrey, 


in the 
to 1 Eliz.W 


R, 


appear and plean 
& Jury of Midd* o2 by 


85 


a Jury 
only, a 


the 


= 
Ir 


be tried, 


en of 
Ed 


b 


the Term 
gh Treaſons 


Ii 


II 


Surrey, 


between the two caſes 2 foꝛ regularlp 
by the Common Law in all Pleas of the Crown, Debet quis juri ſubjacere, 


eſſary to be known, how Pziſoners (to ſpeak oncs fo2 all) com 


ubi 


anlwer, bt. they ſhall be out of Jrons, 


and all manner of Bonds, ſo that thetr pain ſhall not take away any manner of 


reaſon, 
place he 


no2 them conſtrain to atiſwer, but at their fre will. 


And in another 


ſaith, and of Pziſoners we well chac none ſhall be put in Irons, but thoſe 


which 
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which ſhall be taken foꝛ Felony, oz Treſpaſs in Parks oꝛ Uivaries, oꝛ which be W. 2. c. t after 
found in arrerages upon account, and we defend that otherwiſe they ſhall not be 2 
puniſhed noz tozmented. c Omaes autem attachiabiles licet vicecomiti in pri- Iba 
ſona cuſtodire; &c. non tamen ad punicnd*; ſed ad cuſtodiend', &c. d It is an 24 H.8. Dier 249. 
abuſe that pziſoners be charged with Irons, oz put to any pain befoze thep be Pl. Com. 350.2. 
at tainted. | | c Flera li. 1. ca. 26. 
e Quidam ſacerdos arraniatus de felonia poſuit le ſuper patriam, & ſtetit ad = 1 
barram in ferris, ſed per præceptum Juſtic. li beratur a ferris. And there is no diffe- f Tr. 7 E. i. — 
rence in Law, as to a Pꝛieſt and a Lay man, as to Irons. ram rege Rot. 44. 
F Preſentat quod ubi quidam Robertus Bayhens de Tanesby captus fuit, & in 
priſona caſtri Lincoln detentus pro quodam debito Statut. mercatorii in cuſſodia 
Tho. Boteler Conſtabularii caftri de Lincoln ibi præd. Tho. le Boteler poſuit 
ipſum kobertum in profundo Gaole inter Ienones in vili priſona contra * formam * 1E. 3c. . 
Statut. &c. & eodem profundo detinuit, quouſque idem Robertus fecit tinem cum 
eo de 40 8. quos ei ſolvit per extorſionem. 
Do as hereby it appeareth, that where the Law requireth that a pziſoner duly 
be kept in ſalva & arcta cuſtodia, pet that that muſt be without pain oz tozment 


to the p2iloner. | | | 5 
Pereupon two queſtions do ariſe, when and dy whom the Rack oz Brake in Tortures, he 
the Tower was bzought in. rack, Kc. 


To the firff, John Holland Earl of Huntingdon, was by King H. 6. . created 
Duke of Exeter, and Anno 26 H. 6. the King granted to him the office of the 
Conſtableſhip of the Tower: He and William de la Poole Duke of Suffblk, , 
and others, intended to have bzought in the Civil Laws, Foz a beginning Rot. Parl. 
whereof, the Duke of Exeter being Conſtable of the Tower firſt bzoucht into 26 H. 5 nu. 30. 
the Tower the Rack oz Bzake allowed in many caſes by the Civil Law: and gonenſhed. 
thereupon the Rack is called the Duke of Exeters Daughter, becauſe he firſt pa. 570. &c. 
bzought it thither. | 12 | anocentem c0- 
Ts the ſecmnd upon this occaſion, Sir John Forteſcue Chief Juſtice of Eng- ane doter: 
land, wzote his ook in commennation of the Laws of Eogland, and therem fe . 
pꝛeferreth the ſame foz the government of this Countrey befoze the Civil Law : 
aud particularly that all toztures and tozments of parties zccuſev were 
2 the Common Laws _ nd, — ſheweth the inconvenience * 

fearful example, to who m Ar you q worthy your reading. as 
there is no Law to warrant toztures in this Land noz can thep be juffified by any 
p2eſcription being ſo lately bzought in. | 171 
oe * -_ in deſcribing the tniquity of Rhadamanthus, chat cruel Junge 

> 7 | | 
Caſtigatque, aitditque dolos, ſubigitque fateri. Virgil 

Firſt, he puniſhed befoze he heard, and when he had heard his denial, he com- 
pelled the party accuſed by tozture to confeſs it, But far otherwiſe doch Almigh- | 
ty God p20c&d. poſiquam reus diffamatus eſt, 1. Vocat. 2. Interrogat. 3. Judicat. Luke 15. 1, 2, Kc. 
To conclude this point, it is againft Magna Carta cap. 29. Nullus liber hotno, Jobm 7- 31. Nun- 
&c. aliquo modo deſtruatur, nec ſuper eum ibimus, nec fuper eum mittemus, niſi LA 
per legale judicium parium ſuorum, aut per legem terræ. And atcomingiy all the nig prius audierit 
ſain ancient Authoꝛs are againſt any pain, 02 toment £0 be put 62 infligedupon b iplo ? 
the pꝛiſoner befoze.attainver, no2 after attainder, nut accomiug to the judgment, 
And there is noone opinion in our Eooks,ozdicial Recozd (that we have ſn 
audremember) foz the maintenance of cozturesv2-tozments, tc. | | 

And nom, to conclude this Chapter of Treaſon, At appeareth in the holy Proditor illudit 
Scripture, that traytszs never p2oſpered, what good ſoever they pzetended; bus — dum vet - 
were moſt ſeverely and exemplarily puniſhed: As 4 Corsb, Dathen and Abj- py mes — ; 
ram, by miracle - Dirupea eff terra ſab pedibus corum, & aperiens os um de- 32, K . 
voravitillos, &. ö Athalia the daughter of Ame, interieda eſt gladio. e Bags: I 2 Regum 14. 16: 
tha and Thara againſt Aſſuerus, Appenſus eſt uterque eorurm in patibula: 4 Ab- r Eſth. 12, 2, 3. 
folon againſt David. Suſpenſus in arbore; & Joab infizir tres Lanecas in corde m. 18. 9:14: 
ejus. e Achitophel with Abſolon againſt David. Suſpendio intetilt; be fre es Sim. iu. a3. 


Rot. Pat. 25 H. 6. 


F 
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36 Petit Treaſon. 
Ji Reg. 2.26, 21. himſelf. f Abiathar the traiterous High Pꝛieſt — Solomon.“ Abiathar 
Sacerdoti dixit Rex, &c. Et quidem vir mortis es, ſed hodie te non interficiam, 
g 2 Siw.16.5,6, Kc. Ejecit ergo Solomon Abiathar, ut non eſſet Sacerdos. g Shimei againſt 
1 Reg.2.8,8c. 46. David, gladio interfectus. h Zimri againſt Ela, who burnt himſelf, # Theudas 
h 1 Reg. 16. 9. (qui occiſus eſt, & circiter 400 qui credebant ei, diſperſi ſunt & redacti ad nihilum) 
c. 18. and Judas Galilæus, ipſe periit, & omnes quot quot conſenſerunt ei, diſperſi ſunt. 
36,37. Laſtly, k Judas Iſcariot, ſecundum nomen ejus vir occiſionis, the trapto2 of tray⸗ 
+ A&.apoſt.1.18. £028, Et hic quidem poſſedit agrum de mercꝭde iniquitatis ſux, & ſuſpenſus cre- 
Math. a7. 5. laqueo puit medius, & diffuſa ſunt omnia viſcera ejus. 
— my gl, © Peruſe over all our Eooks, Recozds, and Viſtozies, and you ſhall find a 
— id /acie pꝛinciple in Law, a rule in reaſon, and a trial in experience. That Treaſon doch 
quod inſanus nauta £ver pꝛodute fatal and final veſtrudion to the offender, and never attaineth to the 
perforans navem in deſired end, (two incidents inſeparable thereunto.) * And therefvze let all men 
＋ Joſe — abandon it, as the moſt poiſonous bait of the Devil of Yell, and follow the pꝛe⸗ 
unt — pericula cept in holy Dcripture, Fear God, honour the King, and have no company with 
cautum. the Seditious, 
Prov. 24.21. Dee moze of Treaſon in the next Chapter of Piſpꝛiſion, cc. and in Pꝛincipal 
and Acceſſozy, in the title of Judgment and Execution; and in the Chapter of 
Monomachia, ſingle combate, cc. the reſidue of this Act of 25 E. 3. 


Cap. 2. 


— —_ 


C AP. III. 
Of Miſpriſion of Treaſon. 


PI * Iſpriſio cometh of the French woꝛd Meſpris, which pꝛoperly fignifiech 
— 2 — M neglect oz contempt: fo2 mes in compoſition in the French ſignifiety 
See Bract. lib.3. mal, às mis doth in the Engliſh tongue: as miſchance, foz an iſl chance, and 
fo.118.b.& 119. a. {6 meſpriſe is ill appꝛehended oz known. In legal underſtanding it ſignifieth, 

| when one knoweth of any Treaſon oz Felony, and concealeth it, this is mil- 
pꝛiſion, ſo called, becauſe the knowledge of it is an ill knowledge to him, in re⸗ 
ſpec of the ſevere puniſhment foz not revealing of it: Foz in caſe of miſpziſion 

See hereafter c-65. of High Treaſon he is to be impaiſoned during his life, to fozfeit all his goods. 
— — 22 debts, and duties foz ever, and the pꝛofits of his Lands during his life : and in 
Thef.bote. ca. 61, Caſe of Felony, to be fined and imp2iſoned, And in this ſenſe doth the ſaid Sta⸗ 
x & 2 Ph. & Mar. tute of 1 & 2 Ph. & Mar. ſpeak, when it ſaith, Be it declared and enacted, by the 
Ubi ſupra. Authority aforeſaid, that concealment or keeping ſecret of any High Treaſon be 
— : —3 deemed and taken only miſpriſion of Treaſon, and the oſſenders therein to forſeit 
25 H.8.ca.12. and ſuffer, as in caſes of miſpriſion of Treaſon hath heretofore been uſed. * ut by 
* Hil. 14 El. cited the Common law,concealment of High Treaſon was Treaſdn;as'it appeareth in 
by the Lord. Dier the caſe of the Loꝛd Scrope,An.3 H.5. and by Bracton, lib. 3. fo. 118. b. & 119.2. 
0 the Lord Fum- t is milpꝛiſion of High Treaſon,foz foxging of money, which neither is he 
4 10 Elea. 3. money ok this Realm of England, noz currant within the ſame. bus 
513 El. ca. a. b Pilptiſion of Pigcth Treaſon is concealing of a Bull, cc. Die the Statute, 
te 2R.3.f0.9. e It is ſaid in 2 R.3. that every Treaſon oz Felony includech in it a miſpziſion 
Stan. 57.c- of Treaſon oz Felony, Therefoze if any man knoweth of any High Treaſon, 
he ought with as much ſped as conveniently he may to reveal the ſame to the 
King, oz ſome of his Pzivy Councel, oz any other ꝙ te. And 
in a large ſenſe is taken fo; many great offences, are neither Trealon no; 
Felony, 4-37 we ſhall ſpeak moze hereafter, being in this place reſtrained to 


& John Coniers Caſe Dier 296. That the receiving of: one. fhat hathcoun- 
terfeiced the King Coin, and comfozcing of him knowing him to have counter⸗ 
keiten the Kings Coin, is but miſpꝛiſion. / 

Die moze of miſpziſion of Treaſon in the Chapters of Migh Treaſon, and of 


CAP, 


Paincipal and Acceſlozy. 


Cap. 4- 


CAP. IV. 


Felony by cont paſſing or conſpiring to kill the 
King, or Es Ce 13 of the 
8 


Next hereunto we — 4 god to ſpeak of the Statute of 3 H. 7. the 3 H. 7. cap. 14. 
letter of which Law | 
Item, L Oraſmuch as by quarrels made to ſuch as have been in great 
Authority, Office, and of Counſel with Kings of thisRealm, 
hath enſued the deſtruction of Kings, and the — this Realm; 
ſo as it hath appeared evidently, when compaſſing of the death of ſuch 
as were of the Kings true Subjects was had, the deſtruction of the 
Prince was imagined thereby: and for the moſt part it hath grown, 
and been occaſioned by envy; and malice of the Kings own houſhold- 
ſervants; as now of late ſuch a thing was likely to have enſued: * And * Nota. 
for ſomuch as by the Law of this Land, if actual deeds be not had, there 
is no remedy for ſuch falſe compaſlings, imaginations, and confedera- 
cies had againſt any Lord, or any of the Kings Counſel, or any of the 
1 his Bouſhold, as Steward, Treaſurer, and Comp- 
troller: and ſo great inconveniencies might enſue, if ſuch y 
demeaning ſhould not be ſtraitly puniſhed before that actual deed 
weredone. Therefore it is ordained by the King, the Lords Spiritual 
and Temporal, and the Commons of the ſaid Parliament aſſembl 
and by authority of the ſame, That from hence forward, the $ 
Treaſurer, and Comptroller of the Kings Houle for the time being, or 
one of them, have full authority and power to enquire by Twelve fad 
men, and diſcreet perſons of the Chequer Roll of the Kings honoura- 
ble houſhold, if any ſervant admitted to be his ſervant ſworn, and his 
name put into the Chequer Roll of ls Houſhold, whatſoever he be, 
ſerving in any manner, office, or room, reputed, had and taken, under 
the ſtate of a Lord, make any confederacies, compaſſings, conſpiracies, 
or imaginations with any perſon or perſons, to — or murder the 
King, or any Lord of this Realm, or any other perſon ſworn to the 
Kings Counſel, Steward, Treaſurer, or Comptroller of the Ki 
Houſe z that if it be found before the ſaid Steward for the time 
by the faid twelve ſad men, that any ſuch of the Kings Servants as is 
abovelaid, hath confederated, compaſſed, conſpired, or imagined, as is 
aboveſaid,- that he ſo found by that Inquiry, be put thereupon to an- 
ſwer. And the Steward, Treaſurer, and Comptroller, or two of them 
have power to determine the ſame matter according to the Law. And 
if he put him in trial, that then it be tried by other twelve ſad men of 
the ſame Houſhold: and that ſuch miſdoers have no challenge, but for 
malice. And if ſuch miſdoers be found guilty by confeſſion, or other- 
wiſe, that the ſaid offence be judged felony, and they to have judgment 3 
and execution as Felons attainted ought to have by the Common _ og 


w 


Compaſſeng to kill the King, &c. Cap. 4 


_— 


This Act divideth it ſelf into Two general parts, viz. the P2eamble, and the 
body of the Act, In the Pꝛeamble Thee things are to be obſerved. 

1. That byquarrels made to ſach, as are in great Authozity, Office, and of 
Counſel with the Kings of che Realm, have enſued the veſtruction of the Kings, 
and the undoing of the Realm, as in the Reco2vs of Parliament, and Miſtozies 
of Bing E. 2. R. 2. King H. 6. dcc. you mayreav. - And as Ling William Rufus 
was lain in the new Fozreſk by the glance of an Arrow, ſo the overthzow of the 
King, cc. hath by glances, and conſequents, when the bow of deſtru⸗ 
ion hath been aimed at the overthzow of thoſe, who were in great Authozity neer 
about, and dear to the King, not varing in direct manner to aim at the King him- 
ſelf, Therefoze the firſt concluſion is, that when the compaſſing of the death of 
ſuch as were of the Kings true Dubjects was had, the deſtruction of the Pzince 
was imagined thereby. „ | 
2. That foz the moſt part, it hath grown by envy and malice by the Kings 
own PYouſhold-ſervants : and the reaſon thereof is,fo2 that they being of the Kings 
Youlhold, have greater and readier means either by night, oz by day to deſtroy ſuch 
as be of great Authozity, and neer about the Ring: and ſuch an attempt and con⸗ 
ſpiracy was befoze this Parliament made by ſome of this Kings Houſhold⸗ſer⸗ 
vants, and great miſchief was like thereupon to have enſued, which was the cauſe 
of the making of this Act. | 


See before in the 3. The toncluſion of the Pꝛeamble is, That by the Law of the Land, if actual 


chapt. of High 
Treaſon. Verb. 
Overt Act. 


0 
— 


See before in the 
chapt. of High 
Treaſon. Ubi ſup. 


deeds be not had, there is no remedy foz ſuch falſe compaſlings, gt. This is a true 
declaration: Foz the bare-conſpiracy of the death of any Lozd oz other of the 
Kings Councel, oz of the Steward, Zreaſurer, oꝛ Comptroller, unleſs they had 
been flain indeed, was no Felony befoze this Act, and ſo reſolved upon the contempt 
and conſpiracy afo2eſaiv, 

In the body of this Act, Six things are enacted, Firſt, That the offender muff 
have thꝛe qualities. 1. He muſt be the Kings ſervant ſwozn, 2. Mis name muſt 
be put in the Chequer Roll of the Kings Mouſhold. 3. He muſt be under the ſtate 
of a Lozd: and if he conſpire with any other, that is not of the Kings Mouſhold, 
pet is the conſpiracy within this Aa, but he of the Kings Houſhold is only the felon 
within the purvien of this Statute, as it appeareth by the wozds of the Statute. 

Secondly, Againſt what perſons the oftence made Felony by this Act is to be 
committed: and in number they be Four, 1. To deſtroy ox murder the King. 
By this Act it expꝛeſly appeareth by the judgement of the whole Parliament, 
that beſides the confederacy, compaſling, conſpiracy, oꝛ imagination, there muſt 
be ſome other overt, act-o2 deed tending thereunto, to make it Treaſon within the 
Statute of 25 E. 3. Andtherefoze the bare confederacy, compaſling, conſpiracy, oz 


" imaginations by woꝛds only, is made Felony by this Act. But if the Conſpiratozs 


do pꝛovide any weapon, oz other thing, to accompliſh their veviliſh intent, this 
and the like is an overt act to make it Treaſon, 2. Any Lozd of this Realm 
being ſwozn of the kings Councel: fo2 by the Purvien of this Act, he muſt be 
alſo of the Kings Councel : this is underſtod of the Kings Pꝛivy Councel, any 
ſo thꝛoughout the ad. 3. Any other of the Kings Councel (that is, che Kings 
Pꝛivy Councel ) being under the degre of a Lozd. 4. The Steward, Treaſu- 
rer, andComptroller of the Kings Youſhold, being great Officers, though they 
be not of the Kings Councel. 

Thirdly, The third general part expꝛeſleth the perſons to whom power is gi- 
ven to enquire and determine this Felony. The Steward, Treaſurer, and Comp- 
troller, 02 any one of them may enquire. And they 02 two of them have power by 
this Act to hear and determine che ſame : and though the wozds be foz the Inqui- 


rp, that they thze, oz any of them, ec. pet an Judicment taken befoze two of them 


is god, becauſe it is fo2 advancement of Juſtice. Aud this Act is in nature of a 
Commiſſion to them, fo2 other Commiſſion they need not to have: and this vou 
may ſe in divers other Acts of Parliament of like nature. It any the houſhold ſer- 
vants conſpire the death of the Steward, Treaſurer, and Comptroller, yet by fozce 
of this Act thep are Judges of the cauſe, and none other can be, and in that _ 

tlep 


"4 
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they will alliſt themſelves foz their direttibn, with ſome grave and learned men ” 
in the Laws, But if the death of any one of them be compaſſed,then it is moe 
convenient that it be heard and determined befoze the other two. 

Fourthly, the fourth part ſetteth fozth, firſt, how the Inquiry, and after che 
trial ſhall be made, that is, that the Inquiry muſt be made by twelve ſad men any 
diſcreet perſons of the Cheque Roll of the Kings houſhold: aud when the -of- 
fender hath pleaded not guilty, the trial ſhall be by the like perſons. And here 
though this Aa limiteth the inquiry to be by twelve, pet if it be Inquire of by 
_ then twelve, the pzeſentment is good, but the trial muſt be by twelve 
only, Wark? 

Fifthly, no challenge ſhall be made, but foz malice. 

Dirthly, by the context of the whole Ad, the conſpiracy; that is to be heary vide lib. Pla, 
and determined by this Au, muſt be plotted to be vone within the Kings Coke fo. 482. 


houſhold, | 

The offender againſt this Statute ſhall have the benefit of his Clergy t foz 
whenſoever Felony is made by any Statute, and the benefit of Clergy is not ex- 
er taken away, the offender ſhall have his Clergy. 

the Dtatute of 3 & 4 E.6. whereby amongſt other things in ſome caſe it 3 & 4 E.6. ca. 3. 

was Yigh Treaſon, and in ſome caſe Felony, to intend, oz go about to kill, oz 
imp2iſon any of the Kings Pꝛivy Councel, #c. from which Felony, the 
of Sanctuary and Clergy was taken away : but theſe Treaſons and Felonies 
are repealed by the Statute of 1 Mar. 


/ 


— a —— — y We 


CAP. V. 
Of Hereſie. 


1 Hereſie five things fall into confideration, Firſt, who be the 
Judges of Hereſie. Decondly, what ſhall be adjudgedYereſte, Thirdly, 
what is the judgment of a man convicted of Hereſte. Fourthly, what the 
Law — him to ſave his life. Fifthly, what he ſhall fozfeic by jungment 
ainſt him, 
"STouchi the Firft, an Yeretick may be convicted a befoze the Arthbiſhop Brad. l.. io. 1a. 
and other Biſhops, and other the Clergy at a general Synod, oz Convocation, & 124. in Conc? 
as it appeareth both by our books, and by Piſtozy, Der the Statute of 25 H. 8. — 
cap. 19. revived by 1 El. cap. 1. H. 3. 2 
b And the Biſhop of every Dioceſs may convict any fdz Hereſũie, and ſo might ol. 
he have done befoze the Statute of 2 H.4.ca.15. as it appeareth by the Pzeamble 2 H. Kot. Pari. 
of that Act in theſe woꝛds. ; 3 
Whereas the Dioceſans of the ſaid Realm cannot by their Juriſ- Pirz. N B. 269.4. 
diction Spiritual, without aid of the ſaid Royal Majeſty, ſufficiently x Ek ca. 1. 
correct the faid falſe 1 people, (i Heretiques, named be- Arr > | 
foze) becauſe the ſaid falſe and perverſe people do go from Diocels to Ubi ſupra, 


Dioceſs, and will not appear before the ſaid Dioceſans, but the 2 I 


ſame Dioceſans and their Juriſdiction Spiritual, and the keys of Pod. & Seud. 


the Church with the cenſures of the ſame, do utterly contemn and — 


deſi iſe. Herefie 1. 

dw that Statute doth pꝛovide, that the Dioceſan of the ſame place, ſuch . 
perſon oz perſons, #c. may cauſe to be arreſted, and under ſafe cuſtody in his | 
pꝛilons to be detained. From this Ac and other Ads and Authozities quoten 
in the margent, theſe Two concluſtons are tobe gathered, Sent, that the — 


hy © 


Of Hereſie. OY. Cap. 5; 


Mar, Hmm ond ceſan hath jurifviction.of Pereſie, and ſo it hath been put in ure in all Quin Eli- 


Anno 21 El. 
Holl. 1579. 
Stowe. 1161. 
Hil. 9. Ja. Regis. 
Legates caſe. 


Vide 1 E.6. c. 12. 


1 El.c.1, 


23H. 8. Cã. 9. 


1 El. ca. J. 


< R.2. Scat. 2. 
cap. s· re 
1 EK. S. c. 12. & 
1 Elz. ca. 1. 


* In dicbus jlts 
M-fters of Divi- 
nity {and Batche- 
lors of Diviiry ) tain perſons that held, that images were not to be wo 


. raule Eecleſtaſtical, had oz made by the Authozity of the 


pealed by be by the Lo Chancellsz made, aud diredev to 


zabeths reigu : and acco2dingly it was relolved by Flemming Chief Juffice; 
Tanfield Chief Earon, Williams aud Crook Juffites, Hil. g. Ja. R. in the caſe of 
Legate che Heretique, and that upon a conviction befoze the Dadinary of Yereſte, 
the. wiit of 2 comburendo doth lie. @econdly, that without the aid of 
that Act of 2 H.4. the Discelan could impꝛiſon no accuſed of Yereſie, bat 
was ta pzocied again him by the cenlures of the Church. And now le ing, that 
uot only the laid Ad of 2 H. 4. but 25 H. 8. c. 14. are repealed, the Dioceſan 

not impꝛiſon any perlon accuſed of Yereſte, but mult pʒocted againſt him, as 
oy might — done befoze thoſe Statutes, by the cenlures of the Church, as it ay⸗ 
peareth by the ſaid Act of 2 H. 4. c. 15. Likewiſe the ſuppoſed Dtatute of 5 R. 2.c. 5. 
aud the Statutes of 2 H. 5. c. 7. 25 H. 8. c. 14. 1 & 2 Ph. & Mar. c. 6. ate all repealed, 
fo as no tatute made agaiuſt Yeretiques ſtandeth now in fozce : and at this day 
no perſon can be inviced, oz impeached foz Yereſle befoze any tempozal Judge, 
oz other, that hath tempozal jurisdiction, as upon peruſal of the ſaiy Statutes 


1 Archbiſhop of this Realm may cite any perfou dwelling in any Bi⸗ 
ſhoys Diocels within his pz0vince foz cauſes of Yerelie, if the Biſhop, oz other 
Oꝛdinarp immediate thereunts conſent, and if that the tame Biſhop oz scher im · 
mediate Pꝛdinary o; Judge do not his duty in puniſhment of the ſame. 

2. Touching the ſecond point, if any perſon be charged with Yerefie befozs 
the High Commiſſioners, they have no authozity to adjudge any matter oz 
cauſe to be Yereſie, but only ſuch as hath been ſo adjudged by the authozitp 
of the Canonical Scripture, oz by the firſt four general Councels, oz by any 
other general Councel, wherein the ſame was declared Yereſie by the erpzeſs 
and plain wozvs of the Canonical Dcripture, o; ſuch as ſhall hereafter be de⸗ 
termined to be Yerefie by Parliament, wich theaſſent of the Convocation : foz 
ſo it is expzeſly pꝛovided by the ſai Act of 1 El. And albeit this Pzoviſo exten⸗ 


deth only to the laid High Commiſſioners, yet ſting in the High Commiſſion, 


there be ſo many Biſhops, and other Divines, aud Learned men, it may ſerve 
* a good * to others, efpeciatty tothe Dioceſan, being a ſole Judge in 
weighty a cauſe. 

Ho manner of Ozder, Act, oz Determination fo; any matter of Religion, oz 
| kKamentc in Anno 
1 Kl. ſhall be accepced,demed,interpzeced,oz adjudged Yer m, 02 Dchil- 
matical opinion, any ozver, decre, lentence, conſtitution, oz Law ( whatſoever 
the lame be) notwithſtanding. 

There wasa Dcatute ſuppoſed ta he made in 5 R. a. that Commiſſious ſhould 
Dherifs,aud others to arxeſt ſuch 
as ſhould be certified into the Chancery by the BiGops and Paelates, * Maſters of 
Divinity, to be pzeachers of Pereſies, and notozious errozs, their fauco2s, maius 
tainers and abecters, and to hold them in ſtrong pꝛiſon, until they will juldifie 
themlolves ts the law of Holy Church. By colour of this ſuppoled Ae, # cers 
zhipped, gr. were holden 


Diviniey and in ſtrung pꝛiſon, until they (to redeem their vexation) milerably yielvedbefoze - 
Divioity 20> theſe Palters of Divinity to take an Oath, and did ſwear to wozſhip Images, 
a Rot cn. 19 R. a. Þ Which was again the mozal and eternal Law of Almighty God. We have 


0.17: iwDorL ſid (by cofour of the ſaid fuppoſevy Dtarnte, ec.) not only in reſpect of the faiv opt- 


Exod. 20.4. 
Levir. 26. . 


Deut. 3. 8. & 16. aa. ** 


Pſal. 97.7. 
1 John 3. 21. 


c Rot. Parl. CR. 2. 
nu - 5 2. Vide 7 H.. 
nu. 6a. Rot. Parl. 


nion, but in reſpett allo, that the ſai ſuppoſed Aa, was in truth never any 
of —— — — — — 
Commons never gave their conſent thereunto. Aud therefoze in the c next 
Parliament, the Commons pꝛeferred a Bill reciting the ſaid ſuppoſed Act, am 
conſtantly affirmed, chat they never aſſented thereunto, and therefoze np oo 
that the ſaid ſuppoſed Dtatute might be aniented,and declared to be void: foꝝ they 
pzocefted, that it was never thetr intent co be juſfiffed,- and to bind themſelves 
and their ſucceſſozs to the Pzelates, moze then their Anceſfozs hay done in 
times paſt: and hereunto ths King gave his ropal aſſeur in thele wars, y pon au 
ä OY» 
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Roy, And mark well the manner of the penning of the Act: foz ſeeing the Com- 
mons did not aſſent thereunto, the wozds of the Aa be, It is ordained and afſen- 
ted in this preſent Parliament, chat; &c. And ſo it was, being but by the Ring 
and the Lo2ds, 

It is to be known; that of ancient time, when any Aas of Parliament were 
made, to the end the ſame might be publiſhed, and underſtood, eſpecially befoze 
the uſe of Pꝛinting came into England, the Acts of Parliament were ingroſſed 
into parchment, and bundled up together with a wits in the Kings name, under 
the great Seal tothe Dherif of every County, ſometime in Latin, and ſometime 
in French to command the Dherif to pꝛoclaim the ſaid Dtatutes within his bays 
liwick, as well within libercies, as without. And this was the courſe of Parlia- 
mentary pꝛoceedings, befoze Pꝛinting came in uſe in England, and pet it conti- 
nued after we had the pzint, till the reign of H. 7. 

Now at the Parliament holden in 5 K. 2. John Braibrook Biſhop of London 
being Lozd Chancelloz of England; cauſed the ſaid D2dinance of the King and 
Lo2ds to be inſerted into the Parliamentary wait of Pꝛoclamat ion tobe pzoclai- 
med amongſt the Acts of Parliament: which wait J have ſeen, the purcloſe of 
which wzit, after the recital of the Aas directed to the Sherif of N. is in_theſe 
wo2ds, Nos volentes dictas concordias, five ordinationes in omnibus & ſingulis 
ſais Articulis inviolabiter obſervari, tibi præcipimus quod prædictas concordias, 
ſive ordinationes in locis infra ballivam tuam, ubi melius expedire volueris, tam 
infra libertates, quam extra, publice proclamari, & teneri facias juxta formam præ· 
notatam. Teſte Rege apud Weſtm. 26 May, Anno regni Regis R. 2.5. But in 
the Parliamentary pꝛoclamation of the Aas paſſed in Anno 6 R. z. the ſaid Act 
of 6 R.2. whereby the ſaid ſuppoſed Act of 5 R.2. wasdeclared to be void,is omit- 
ted: and afterwards the ſaid ſuppoſed Act of 5 R.2. was continually Pꝛinted, and 
25 oy Act of 6 R.2. hath by the Pzelates been ever from time to time kept from 
the Pint, 

Certain men called Lollards were indicted foz Hereũe, upon the ſaid Dtatute coram Rege Hil- 
of 2 H.. foz theſe opinions; viz. Quod non eſt metitorium ad Sanctum Thomam, 1 H.g.Roc.4 & 3. 
nec ad Sanctam Mariam de Walfingham peregrinari. 2. Nec imagines Crucifixi 
& aliorum Sanctorum adorare. 3. Nulli ſacerdoti confiteri nifi ſoli Deo; &c. 
Which opinions were fo far from Hereſte, as the makers of the Statute of 1 El. 
eat cauſe to limit what Yereſte was. ; | 
afterwards they thought not good to contain theſe-opinions in any JIndict# Iadidment gene- 


Pc 


ills afſociatis & felonibus de eorum comitiva, & eorum falſa malitia — 
tata, ut communes Inſidiatores altarum viarum, ad ſidem catholicam deſtruen · : 
dam, & ibidem falſo & proditorie ut communes proditores, & felones dicti dni — Indi- 
Regis fecerunt, & ſcripſerunt diverſas falſas billas, & ſcripturas ſeditioſas, & non- Vide fope £4 
nulla fidei & doctrinæ Chriſtianæ contraria continentes, & eas populo domini Ad fidem Catholi* 
regis publicandas & credendas falſo, damnabiliter in divetfis locis, viz. in - civi- cam deſtruendam- 
tatibus London, Sarum, & villis de Coventria & Marleburgh, nequiter poſuerunt, — 
fixerunf, & projecerunt, ac indies ſic ſcribere, affigere & projicere & ponere non gg. i 
ceſſant, nec formidant, in graviſſimam majeſiatis, & coronæ dignitatis Regis nofiri 

offenſam,8 Chriſtiane fidei ludibrium, & pacis dicti domini regis rbationem, 

& omnium Chriſti fidelium injurlam & contemptum. Which al indictment, 

and all other of like fozm were utterly inſufficient in Law: Foz albeit the wozvs 

of the Statute be general, yet the indictment mult cpntain certainty, whereunto 

the party indicted may have an anſwer. Alſo where the parties are indiced, ut 

communes inſidiatores viarum, that alſo is inſufficient, as it appeareth by the 


Dfatute of 4 H. 4. ca. 2. 
MOM G 2 John 


4.2 of H ereſie. Cap. . 
Mich. 5 E. 4. Rot. John Keyſer was ercommunicated by the greater excommunication befoꝛe 
143- Coram Rege. Thomas Archbiſhop of Canterbury, and Legate of the Apoſtolique De, at the 
—ů— Par ſuit of another, fo2 a reaſonable part of goods, and ſo remained eight months: 
g The laid Keyſer openly affirmed that the ſaid ſentence was not to be fearey, 
neither did he fear it. And albeit the Archbiſhop, oz his Commiſlary hach ex- 
communicated me, pet befoze God J am not excommunicated 2: and he ſaid that 
he ſpake nothing but the truth. and lo it appeared foʒ that he the laſt harveſt ſtan⸗ 
ding ſo excommunicate, had as great plenty of wheat, and other grain, as any of 
his neighbozs, ſaying to them in ſcozn (as was urged againſt him) that a man 
excommunicate ould not have ſuch plenty of wheat. The Archbiſhop denying 
theſe wozds to be within the ſaid Act of 2 H. 4. did by his warrant in wziting 
compꝛehending the ſaid cauſe, by pzetert of the lain Act commit the body of the 
ſaid Keyſer to the Goal at Maidſtone, foz that( ſaith he) in reſpect of the publiſhing 
of the laid wozds, dictum Johannem non immerito habemus de hæreſi ſuſpectum. 
Wy reaſon whereof the ſaid John Keyſer was impziſonen in Maidſtone Goal, 
and in pziſon detained under the cuſtody of the Keeper there, until by his Coun⸗ 
cel he moved Sir John Markham then Chief Juſtice of England, and other 
the Judges of the Uings⸗Bench, to have an Habeas Corpus, and thereupon (as 
it ought) an Habeas Corpus was granted: Upon which wait the Goaler returned 
tbe ſaid cauſe, and ſpecial matter, and withall, accozding to the wzit, had his 
body there, The Court upon mature deliberation peruſing the laid Statute, (and 
upon conference with Divines ) reſolved, that upon the laid wozds Keyſer was 
not to be ſuſpect of Vereſie within the ſaid Dtatute, as the Archbiſhop took it. 
And therefoze the Court firſt bayled him, and after he was delivered: foz that 
te, Archbiſhop had no power by the ſaid Act fo thoſe wozvs to commit him to 
pꝛiſon. 
cb tan Hillary Warner being an Inhabitant within the Pariſh of 9, Dunſtans in the 
Rot. 125. In com- Weſt, held opinion, and publithed there, and in divers other places, quod non te · 
muni Banco. nebatur ſolvere aliquas decimas Curatori, five Eccleſiæ parochiali ubi inhabitabat. 
Whereupon Richard Biſhop of London commanded Edward Vaughan and others 
to arreſt the ſaid Hillary Warner: by fozce whereof they did arreſt him, and detai⸗ 
ned him in pꝛiſon a day and a night, and then he eſcaped, Hillary Warner b 
his Action of falſe impziſonment againſt Edward Vaughan and others: In bar 
whereof the Defendants pleaded the @tatute of 2 H.. and that the Plaintif held 
and publiſhed the opinion afozeſaid; which opinion was contra fidem Catholi- 
cam, ſeu Determination Sanctæ Eccheſiz, and that the Defendants, as ſervants to 
the ſald Biſhop, and by his commandment did arreſt the Plaintif, and juſkifiey 
the impꝛilonment 2 whereupon Hillary Warner the Plaintif demurred in Law, 
and after long aud mature deliberation it was by Brian Chief Juſtice, and the 
whole Court of Common Pleas adjudged, that the ſaid opinion was not within 
the ſaid Statute of 2 H.4. foʒ that it was an erro2,but no Yerefie. Which J have 
| the rather repozted, foꝛ that the Repozter of this caſe did not only miſrepozt the 
fl. 10 H. .f. 7. time of the byinging of the Action, but the Statute, which was the ground of the 
— in Law, and leaveth out the judgment, The record it (elf is wozthy 
Upon that which hath been ſaid touching the ſaid Statute of 2 H.4. Four ton⸗ 
cluſions do neceſſarily follow. Firſt that ſæing, that many vpinions were by 
4 01 the Biſhops taken to be Yereſie, which in croth had no ſhadow of Yereſie, and lo 
See in the ſecond miſtaken, and un juſtly extended by the Biſhops further then the Purvien, . and 
part 1 — true intention thereof, as by that which hath been, and might be laid, appearer, 
don pon te fia. che makers of the ſaid Act of Parliament of x El. had great reaſons limit (as 
wre of Arti. cler, hath hn (aid) what opinions ſhould be judged Yexefte by authozicy df that com⸗ 
the reſolution of miſlion grounded upon that Act, Secondly, chat ik any Ectlefiaſtical Judge 02 
— 22 of Commi thall by pꝛetext of any Scacuce, oz other-cauſe, commit any man to 
Ag 2g ateicle, 21 Pzilon, upon motion in Court on the behalf of che party impyifoned, the Judges 
odjections. of the Common Law ought to grant an Habeas Corpus fo2 him: upon the retoꝛn 
ok which Writ, it ſhall appear to the Judges, that the impzilonment is well 
warranted 
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warranted by Law, the party Hall be remanded: and ik the impziſonment be 

without warrant of Law, then the party ought to be delivered. Thirdly, if the 

impziſonment be not warranted by Law · che party impziſoned may have his action 

of falle impꝛilonment, and recover his damages. Fourthly, that when an Ac 

of Parliament is made concerning matter meerly ſpiritual, as Yereſie, c: pet 

that Act being part of the Laws of the Realm, the ſame ſhall be conſtruey and 

interpꝛeten by che Judges of the Common Laws, who uſually confer with 

thoſe that are learned in that pꝛokeſſion. But let us now deſcend to the third 

point, | 

3. To the third. It appeareth by Bracton, Britton, Fleta, Stanford, and all — 

our EFooks, that he that is duly convict of Hereſie, ſhall be burnt co death. Bracken: ubi ſup, 
4. To the fourth. 5 The Eccleũaſtical Judge at this day cannot commit Britton cap. g. x 

the perſon that is convict of Yerefte to the Sheriff, albeit he be pzeſent, to be Flera lid. 1. C. 35, 

burnt 3 but mult have the Kings Wett De hæretico comburendo, accozding to Regiſter. 

the Common Law: foz nowall Acts of Parliament ( as hath bern ſaid befoze ) | _—_ 

againſt Peretirks are repealed. And the reaſon: wherefoze Vereſle is ſo extreme⸗ Rot. Par. 2 Hs. 

ly and fearfully puniſhed, is, foz that Gravius eſt xternam, quam temporalem læ- nu. ag. Saurryes 

dere majeſtatem : and Hæreſis eſt lepra animz. e The party duly convicted of Þe- cale- 

reſie, may recall, and abjure his opinion, and thereby ſave his life, but a Relapſe — , 

is fatal: Foz as in caſe of a diſeaſe of the body, after recovery, recidivation is regem — fl — 

extremely dangerous: So in caſe of Hereſie (a diſeaſe of the Soul) a relapſe is um in Parliamen- 

irrecoverable. And as he that is a Leper of his body, is to be removed from che 0. ; 

ſociety of men, leſt he ſhould infec them, by the Kings Wirte De leprofo amo- wy — x. ere 

vendo : Do he that hath lepram anime, that is, to be convieed of Yereſte, ſhall * = 

be cut off, leſt he ſhould poyſon others, by the Kings Writ De hæretico combu- 

rendo. But if the Yeretick will not after convid ion abjure, he may by fozce of 

the ſaid Writ 4 De hæretico comburendo be burnt without abjuration, 2 


pꝛoceeding againſt 


rebellion, oz ſome other Treaſon, oz great crimes. Shares Ade th n 
We have ſpoken thus much of this argument, becaule there be divers wan Roc: Parl.7 Ha. 
n * 
11 Hm. 29. ' 
3 H. 3. nu. 38. 


I H. 6. gu. 20. 


Cap. 6. 


| CAP. VI. 
Of Felony by Conjuration, Witchcraft, Sor- 


cery, or Inchantment. 


«33 ten s. > of Parliament that made any of theſe offences Felony, was 
I — 5 12 * 33 Hf. 8. which was repealed by the Statutes of 1 E. 6. 
b Inter leges Al- F befoze the Conqueſt it was ſeverely puniſhed : ſome- 
veredi fo.23. cap-12. and 1 Mar. But de 
Edwardi & Gu- times by death, ſometimes by exile c. e And after, it was made Felony by the 
chruni, cpr: Statute of 5 Eliz. and again by 1 Jac- which repealeth 5 Eliz. ; 
Cant. 4, A Conjuter is he that by theholy and l namesof Almighty God in- 
— Eliz.cs, 16. vokes and conjures the Devil to conſult with him, oz to do ſome act. ; 
x Jac.cape12. A Witch is a perſon that hath conference with the Devil, to conſult with 
> = uy ay 12. 1 — ator, is he, oz ſhe, qui carminibus, aut cantiunculis Dæ- 
1 9 monem adjurat. f They 24 ancient time called Carmina, becauſe in thoſe 
An Inchanter de- rms were in . 
ter vel. ä 1 .— Circe ſocios mutavit Ulyſſis. 

By Charms in Rhyme (O cruel Fate“) 

Circe transfozm'd Ulyſſes mates, 

And gain. Carmina de Colo poſſunt detrudere Lunam- 


By Rhymes they can pull down full ſoon, 


rom lofty sky the wandzing Poon. EN | 
* A Sorcerer de» *A 1 — Sortilegus, quia utitur ſortibus in cantationibus Dæmonis. Thou 
ſcribed. ſhalt not ſuffer a Witch to live. Non eſt augurium in Jacob, nec divinatio in 
— 7+ Iſrael. And the Holy Gholt hath compared the great offence of Rebellion to the 
ut. Ca-18. 10 8 
8 ſin of Wit kt. » 
> 23-23. And — 1p may be demanded, what puniſhment was againf theſe devi- 


Reg.ca-15.23e li offenders befoꝛe theſe ſtatutes,which were made of very late time. 
d Linwood ae * IST —— by our —— d books that theſe hozrible and deviliſh offen- 
88 ders, which left the everliving God, and ſacrificed to the — and — 
— — — — — 
rei 5 De Mere won es grebe eſt un mauuaſe & faux creance ſurdant de error en la 
elt. b. Ki. droit foy Chriſtien : and after ſaith, Le judgement de Hereſie eſt dẽe arſe in cen- 
FRE 4 TY 8 dre. And herewith agre&th Britton : Sorcerers, Sorcereſſes, &c. & miſcreants 
e Int. leges Edw. fojent arſes. And Fleta : Chriſtiani autem Apoſtate, ſortilegi, & hujuſmodi detra- 
22 — i- , Raridebent, & comburi. And burning then was, and yet is the — fo; 
e een ca. s. Hereticks, So as the conulance of theſe offences, if they be bzanches o Peril, 
& Canuti cap.z, (as the Law was then taken) belonged (as to this dap Hereſie doth) to - 
+ — aſtical nar In _ * when they have given ſentence, there lieth a 

„17. 1 4 

* Some think _ 2 ſen pine of a caſe in an ancient Regiſter. that in October Anno 
AI Allegs 20 H. 6. Margery Gurdeman of Eye, in the County of Suffolk, was foz Witch- 
ance, Que il ſerra craft and conſultation with the Devil, after ſentence and a relapſe, _ by 2 
id. . Kings Writ De hæretico comburendo. e And this agreth with Antiquity, foz 
corn. 13 Witches, gt. by the Laws befoze the Conquelt were — — __ 3 
See hereaftet A man was taken in Southwark with a head and a face of a dea a n, a r 
c4.74. of perjury, with a bock of Dozcery in his Pale, and was bzought into the Kings-Bench be⸗ 
Verb. That n foze Sir John Knevett then Chief Juſtice: but ſ&ing no inviament was againſt 
well che Judge, him, the Clerks did ſwear him, that from thencefo2th* he ſhotild not be a Do2ce- 
11 rer, and was delivered out of pꝛilon, and the head of the dead man and the * 


Haas An 
4 


Cap. 6. C onjuration, W; itcheraft, Sc. | 1 45 


of Soꝛtery were burnt at Tuthill at the coſts of the pziſoner, So as the h 
and his vook of Sozcery had the ſame puniſhment, that the Dozcerer ſhould haue 
had by the ancient Law, if he had by his Sozcery payed in the aid of che Devil, 

The Holy Hiſtoꝛy hath a moff remarkable place cont ning che repzobation i Chron chap. ro. 
and death of King Saul. Mortuus eſt ergo Saul propter iniquitates ſuas, co quod v. 13, 16. 
prevaticatus fit mandatum Domini, & non cuſtodierit illud, * ſed 
niſſam conſuluerit, nec ſperaverit in Domino; proptet quod interfecit 
tranſtulit regnum cjus ad David filium Iſai. 0 Saul dieb fog his | 
which he committed againſt the Low, even againt the Wozp of the Noz 
which he kept not: And alfo for asking counſt! of one that had a Familiar Spirit, 
to enquire of it; and enquiĩred not of the Lord therefore he ſle him, and turtied 
the Kingdom unto David the ſon of Iſai. 

Therefoze ic had been a great defed in government, if fo gtext an abomination 
had paſſed with impunity. And this is the cauſe, that we have p;ovedhow dan 
in what manner Conjuration, Witchcraft, cc. were puniſhed by death, gc. be- 
foze the making of the ſaid late Dtatutes. : | 
| But nom let us peruſe the Statute made in the . Firſt year of Bing James, 1 Jac, cap. ia. 
which only ſtandeth in fozce, and divideth it ſelf into Five ſeveral dzanches, 

1. C If any perſon or perſons ſhall uſe, practiſe, or exerciſe 
Invocation or Conjuration of any evil and wicked Spirit. AR 54 

Here the Devil by the holp, and powerful names of Alm is invo⸗ 
ked (as hath been 122 2) and this Invocation, oz Conjuration of a wichen Mpirit 
is Felony, without any other act oz thing, ſave only the apparition of the S@piric 
Der W. 1. cap. 41. in the Oath of the Cham eit. 

2. ¶ Or ſhall conſult, covenant with, entertam, employ, feed, or 
reward any evil or wicked Spirit, tb, or for any intent or pur 

By this b2anch, if any conſult, #c. (howſoever the witten ſpitic appeareth any 
cometh) theſe actions (here mentioned) wich oh to that , to i i 
any intent o; purpoſe, is Felony without any other asf 65 thing. 

3. C Or to take up any dead mati, woman, of ch ont of his, 
her, or their grave, or any other place where the dead body reſteth, or 

the skin, bone, or any part of a dead perfon, to be imployed or nſed 
in any manner of Witchcraft, Sorcery, Charm, or Itichantmient. 

Albeit the offenver that commics thele barbarots and (nhinttafie dealings 
the bodies of the dead, do not actratly tmptop oz yſe them fs witcher 
charm,oz inchantment: er f he vis then of ale £6 therein, it is 
fo the > of this bzanch be, | to be implopev oz ulen int any mariner ot 
craft, etc. | 

4- C Or ſhall uſe, practiſe, or exerciſe any Witchcraft, Inchane- 
ment, Frm or Sorcery, whereby any perſon ſhall be Killed, deſtroy- 
ed, waſted, conſumed, pined, or lamed, in his, or her body, or any 
part thereof, 

By this bzanch no other witchcraft, inchanemone, charm, op locery (then is 
defoze ſpecified) is Felony, unleſs by means thereob fome enten be killed, ne- 
ſtroped, waſted, conſumed, pined oz lamed, gc. Which wens heve reference only 
to thts lat general clauſe. : | 

5- C That then every ſuch offender or offenders, their aiders, abet- 
ters, and counſellors, being of any the ſaid offences daly and lawfully 
convicted and attainted, fhall faffer pains of death, a ab con or Fele 


2 loſe the priviledge and benefit of rings ter mag 
acceſſoziss befoze be here ſpecially wane, 1 | | 
of chis Felony ker unde the deter of 17. tar abu 


of women, and upon the Statute of 8 H. 5. y ftatfrig 


* 
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The ſecony part of this Act concerneth Fetouy in @ fecon tegie: any the 
EF 


bzanches thereof ate alſo in number Five, 


(1. 1 


# 


lj | | C onjuration, Witc beraft, OF Cap. 6. 


2 C 1. If any perſon or perſons take upon him or them, by Witch- 
craft, Inchantment, Charm, or Sorcery, to tell or declare in what 
place any treaſuregf Gold or Silver ſhould or might be found, or had in 
the earth, or otheF ſecret places. 
The miſchiefs vefoze this part of the Au was: That divers Impoſtozs 
and Women would take upon them to tell, oz do, theſe Five things here ſpe- 
cified, in great veceipt of the people, and cheating and couſening them of their 
money, 92 other goods. Therefoze was this part of the Act made, wherein theſe 
wozos ¶ take upon him or them] are very remarkable. Foz if they take upon 
them, et. though in truth they do it not, noz can do it, pet are they in danger of 
this firſt bꝛanch. 
C 2. Or where goods, or other things loſt or ſtoln, ſhould be found 
or become. 
. .Þerein they become offenders, i they take upon them as afozeſaid. And note, 
the taking upon them to tell and declare, govern both theſe bzanches, 
3. Or to the intent to provoke any perſon to unlawful love. 
Herein alſo they become offenders, by taking upon them, as is afozeſaid. Here 
is the change of a new Uetb, viz. [ to provoke] Vo as the ſenle is, It any perſon 
oz perſons ſhall take upon him oz them by witchcraft, inchantment, charm, oz 
ſozcery, to the intent, topzovoke any perſon to unlawful love. 
C 4- Or whereby any Cattel or Goods of any perſon ſhall be de- 
ed X 


yed.. 

The Letter of this bzanch is this: It any perſon ſhall take upon him by witch⸗ 
craft, inchantment, charm oꝛ ſozcery, whereby any cattel oz goods of any perſon 
ould be deſtropen. Although this be not ſententious, yet the meaning thereof 
is to be taken, by ſupplying theſe woꝛds after ſozcery [any thing] and not to 
turn ¶ defiroyed ] into the Infinitive Md, as the reſt be, foz then it latisfiech not 
the meaning of the makers: fo2 a taking upon them to deſtroy cattel, ec. if they 
be not deſtroyed, is not within the danger of this Act, and therefoze mult be ſup- 
pliedas is afozeſaid, e |: 53 

(5. Or to hurt or deſtroy any perſon in his or her body, although 
the ſame be not effected or done. 
As in the caſe of cattel oz goods, the deſtruction muſt be (as is afozeſaid) ef- 
fected and done: lo in caſe of the perſon of man, woman, oz child, though the 
hurt be not effected oz done; yet is the taking upon him, &#c. to hurt oz deſtroy 
any perſon, cc. within this bzanch, _ 

C therefore lawfully convicted. | 

Here 1 is taken in a large ſenſe foz attainted, andthe rather, foz that 
after in this Att the woꝛds be [lawfully convicted and attainted, as is afozeſaid,] 
(ball for the ſaid offence, &c. 

Here are expzeſſed the puniſhments inflicted upon theſe Jmpoſtozs, Pounte- 
banks, and cheating Nuack-ſalvers,viz. 1. Toſuffer impꝛiſonment by the \ 
of a whole year without bail oz mainpziſe. 2, Once every Quarter of the 
pear theſe Pountebanks are to mount the Pillozy, and to ſtand thereupon in 
fome Parket Town fix hours, and there to confeſs his oz her erroz, and 


offence, 

¶ And if any perſon — — convicted of the ſame offences, &c. 
e is alſo [convicted] taken fo2 attainted,foz he ſhall not be dzawn in queſti- 
on foz the ſecond offence, ta make it Felony, till nt be given againſt him 
foz the firſt ; foz the Indictment of Felony recices the foꝛmer attainder, and the 
ſecond offence muſt be committed after the judgment. And ſo it is in the caſe 
of F upon the Dtatute of 5 Eliz. and in caſe of conveying of She&p alive 

out of this Realm, and ſome others. | 
( Saving to the wife of ſuch perſons as ſhall offend in any thing 
contrary to this Ac; her title of Dower, and alſo to the heir and ſuc- 


ceſſor 


Cap. 7. N of Murder. 47 4 


PR" ”— 


ceſſor of every perſon, his or their titles of inheritance, ſucceſſion, 
and other rights, as though no ſuch attainder of the Anceſtor or Pre- 


deceſſor had been — 
The judgment againſt a Felon is, that he ſhall be hanged by the neck until he 
be dead : and albeit nothing elſe is erpzeſled in the judgment, yet by the Com- Ste the 1 part of 
mon Law many things are therein implied ; as the lols of his wives Power, the Inſticuces. 
the loſs of his inheritance, cozruption of his blood, fozfeiture of his goods, cc. S-147- 
Now a ſaving will ſerve foz any thing, that is implied in the judgment, as in 
this caſe foy the Wives Dower, and alſo. fo2 the Peirs Inheritance, and foz all 
the reit of the things implied in the nt, But a ſaving will not ſerve Videlib. 2. in the 
againſt the expꝛeſs judgment in caſe of Felony, fo; that ſhould be repugnang ; co Alon 
as ſaving the life of the offender ſhould be void, becauſe it is rep ie 
erpzeſs judgment, viz. That he ſhall be hanged by the neck until he be dend. 
Alſo where the ſaving is to the heir, it is well ſaved by the name of the heir, be- 
cauſe notwithſtanding the fozfeiture implied in the judgment, his Inheritance 
is ſaved, and by conſequent the blood not cozrupted, foz if the blood were coz- 
rupted, he gpuld not inherit as heir, but notwithſtanding this ſaving, the Lands 
are fozfeitedduring his life. 
The Statute of 5 Eliz. foz pzeſervation of the Wives Dower, and the heirs 3 El. ca. 14; 
Inheritance, in cafe of Fozgery, is penned iu this fozm, Provided alway, that 
ſach attainder of Felony ſhallnot in any wiſe extend to take away the Dorer of 
the Wife of any ſuch perſon attaint: nor to the corruption of blood, or diſhexiſon 
of any heir or heirs of any ſuch perſon attaint. | 
The wozds of the Statute of 8 Eliz. be, Provided always, that this Ack ſhall g El. a. 3; 
not extend to corruption of blood, or be prejudicial or hurtful to any woman 
claiming Dower by or from any ſuch offender, 8c. Wheretn it is to be | 
that by the avoidance of cozruption of blood, the inhericance is impliedly ſaved. 
— the manner of the penning of the Aa of 31 Elix concerning this matter and ,, El cn 4. 


ers others. 

And furely it is very convenient, that when new Felonies he made by Aa of See | 
Parliament, char tech fonings 02 pꝛoviſions be ow, both fez the Wins Dow- 3 44 ME 
er, and the Yeirs Anheritance, as were had and made in theſe pzeſidents, 


— 
— — ** 


CAP. VII. 

Of Murder. 
Aving a nom paſſed High Treaſon, Petit Treafon, I Treaſon, a See the firſt part 
Felony by the Statute of 3 H.7. Yereſie and Conjuratfon, Witet craft, fr. of the Inſtit. for 
We-are next in oz der to treat ot Felonies in general: any of all Felonies, Pux⸗ the word Manger 
derts the molt hainous, Inter leges Canuti, ca. 62. lo. 118. Cages mantſetfe my- Faß gte, 
morantur inter ſcelera nullo humano jure expiabilia. En thi 2 pare of 
of all murders, murder bypoiſoning is the moſt yeteffable, Therefoze' fit af loftic.Marth. c.25. 

Murdrum is verived'of the Daxon'wozy Mord. © n Norm, 
029, end of the nge of Dilcretion; un- ; we affen of 
the Reulm any Marder 
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Þ C Killing 
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Trin. 31 Ez. C Killing. As by Poiſon, Weapon, ſharp oz blunt, Gun, Crosbow, 
Coram Rege. Cruſhing, Bzuiſing, Dmothering, Duffocating, Strangling, Drowning, Bur⸗ 
Ro. 54 PM. ning, Eurying, Famiſhing, thzowing down, inciting a dog 02 bear, cc. to bite 
worl. canis. qi hurt gt. whereof death enſueth, laying a ſick man in the cold, gt. 


Bratt. l. 3. fo. 1a l. Poiſon, ( Venenum, a venis, quia a venis permeat ) is, as hath been ſaid, the 


Bri. fo. 14. moſt deteſtable of all, be-auſe it is moſt hozrible, and fearful to the nature of 
See lib. Iozr- man, and of all others can be leaſt pꝛevented, either by manhood oz pzovidence : 
Coke 25. and that made Fleta to ſay, Item nec per patriam ſe defendere debet quis de ve- 
— — neno dato, ſed tantum per corpus ſuum, eo quod initium faQi non fuit tam pub- 


Lib.g.fo-81. licum, quod ſciri poterit a patria, &c. But that is not holden foz Law at this 
Agnes Gores caſe» dap, ", 
— 3 This offence was ſo odious, that by Act of Parliament it was made High 
Gans 7 — — Treaſon, and inflicted a moze grievous and lingring death then the Common Lam 
bour ſecretly, pꝛeſcribed, viz. Thrt the offender ould be boiled to death in hot water: Upon 
422 H.8.ca.g, Which ®tatute b Margaret Davy a young woman was attainted of High Treaſon 
Read the ſtatute. foz poiſoning of her Piltriſs, and ſome others were boiled to death in Smithfield 
. Ho: the 17 dap ok March in the ſame year, But this Act was too ſever live long, 
— — and therefoze was repealed by 1 E. 6. cap. 12. and 1 Mar. cap. 1. 
b Anno 33 H. 8s. All the ancient Authozs, ubi ſupra, of old time defined murder to be, Occulta 
hominis occiſio, &c. when it was done in ſecret, ſo as the offender was not 
| known: but now it is taken in a larger ſenſe, | | 
Britton ſo. 14+ Britton mentioneth another kind of murder (which is not holden foz murder 
at this day) when he ſaith :. Ceux auxi que fauxment pur lower, ou en auter 
manner ount aſcun home damne ou fait damner au mort, &c. yet this is murder 


befoze God. Any David killed Uriah with his pen, and theſe men with their 


tongue. | 


13 fl. 4. 3 ñ s. ( Within any County of the Realm. ] c If two of the Kings Sub- 
Nie. 15 gs El. legs gu over into a fozraign Realm and fight there, and the one kill the other, 
So relchedin this 3 er es das of Ir im, 17 — 1 ® want of trial heard and 
Vowries caſe, determined befoze the Common Law: 4 but it may be heard and determined be⸗ 
d 13R.2-ca.2. foze the Conſtable and Parſhal. 
— 2 If A. give B. a moztal wound in a fozraign Country, B. cometh into England 
8 H.6.nu.38, and dieth, this cannot be tried by the. Common Law, becauſe the ſtroak was 
given there, where no Viſne tan rome, but the ſame ſhall be heard and deter⸗ 


mined befoze the Conſtable and Parſhal : les the wozds of the Dtatute of 13 
to 


13 R. a. ca. 2. 


Lib. a. fo. 93. 
Tr. 25 El. in 
Lacies caſe, | 
Forteſcue ca. 31. 
ſo. 38. 
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that the Andiament may 
Appeal bꝛought in that County, where the veath doth happen, Betoze 9 
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ments more of 
this caſe: 


s, if the Bings- 
cipel by Certio- 
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which Dir Thomas Qverbury not knowing it, received: Et ut 


Weſton prefatum Thomam Overbury magis celeriter interficer 
gave unco him ayother yoiſon. called - 
Weſton 10 Julil, Anno D t 
2 


ret, 1 Junii Anno 11 


Arſenick. And that R 


Nis, Doe unge 
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Chro. de Dun- 
ſtable, Holl. 232. 


part of the Inſt, 
cap · ſtat. de Ju» 


b 22 E. 3. Coron. 


8 E. a. Cor. 418.) 
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him poiſon, called Mercury ſublimat, in Tarts, &c. ut præd. Thomam magis ce- 
leriter interficeret, & murdraret. And that a perſon unknown, by the pzocure- 
ment, and in the pzeſence of Richard Weſton, 14 Septemb. 11 ſupradicto, gave 
to the ſaid Thomas a Glyſter with poiſon in it, called Mercury ſublimat, &c. ut 
præd. Thomam magis celeriter interficeret & murdraret. Et predict. Thomas 
Overbury de ſeparalibus venenis prædict. & operatione inde a prædict. ſepara- 
libus temporibus, &c. graviter languebat uſque 15 diem Septemb. Anno 11 ſu- 
pradicto, quo quidem 15 die Septembris, &c. prædictus Thomas de ſeparalibus 
venenis prædictis obiit venenatus. And this was reſolved to be a goed Indick⸗ 
ment by all the Juſtises of the Bings⸗Kench, although it doth not appear in 
particular, of which of the ſaid poiſons he died. Foz the ſubſtance of the Indict- 
ment was, whether he was poiſoned oz no, by the ſaty Richard Weſton. And up⸗ 
on this Indictment he was arraigned, pleaded not guilty, and had judgment gt- 
ven againſt him. And afterward Aune Turner, Sir Gervaſe Helwis Lieute- 
nant of the Tower, and Richard Franklin the Phyſitian, were indicted as acceſ- 
ſozies befoze the fact, and arraigned, and pleaded not guilty : and it fell out in 
evidence, that Franklin had pꝛepared divers other poiſons then were contained in 
the Jndictment,as the powder of Diamonds, the powder of Spiders, Lapis Catt- 
ſticus, and Cantharides, over and beſides the poiſons in the Indictment. And it 
was reſolved, that any of theſe was ſuffictent to pꝛove the Indictment 3 fo2 the 
ſubſtance of the Indictment was poiſoning, which (as hath been ſaid) is ſecret : 
Ser Machallis caſe ubi ſupra. And after verdict, judgment was given againſt 
all theſe acceſſozies. And after, the ſaid Carl and the Counteſs his wife were 
Jndicted as acceſſozies befoze the fact, and were arraigned befs2e the Loꝛd Chan- 
cello? of England, and hac vice, Lozd High Steward of England: and upon 
the arraignment of the Counteſs, ſhe confefled the Indiccment: and when the 
Clerk of the Crown vid ask her, What ſhe could ſay why judgment of death 
ſhould not be given againſt her? ſhe ſaid, That ſhe could ſay much againlt her 
ſelf, but nothing foz her ſelf. And then the Lozd Steward gave judgment of 
death again her, viz. That the ſhould be hanged by the neck till ſhe were dead: 
and adjourned his Commiſſion, (as it was reſolved he might do by Law ) until 
the next day: and then the ſaid Carl was arraigned, and pleaded not guilty, and 
= himſelf upon his Peers, who found him gitflty : and thereupon the Lo2d 

eward gave the like judgment againſt him, Which caſe we have recite 
the moze largely foz two cauſes, Firſt, foz that we remember not any ok the 
Nobility of this Realm to have been attainced in fozmer times fog poiſoning of 
any. Secondly, faz that it is the firſt caſe that fell out upon the ſaiv Aa of 
2 E. 6. incaſe of trial by Peers of any that was Noble, and the pꝛocteding 
herein was by great adviſement, But now let us return where we lefc, 


C Reaſonable creature, in rerum natura. ] As man, woman, child, 
ſabject bozn, oz Alien, perſons outlawed, oz otherwiſe attainted of Treaſon, 
Felonp, oz Pzemunire, Chaiſtian, Jew, Peathen, Turk, oz other Infivet, 
being under the Kings peace. 

4 Paſter of a Ship and divers Mariners, cc. were attainted of murder beloze 
Juſtices in Eyre, foz dzowning of many Jews within the County of Kent. 

Ik a woman be quick with child, and by a Potion oz otherwiſe killeth it in 
her womb ; oz if s man beat her, whereby the child vieth in her body, and ſhe 
is delivered of a dead child, this is a great miſpꝛiſion, and no murder: but i the 
child be bon alive, and dieth of the Potion, Battery oz other cauſe, this is mur⸗ 
der: foz in Law it is accounted a reaſonable creature, in rerum natura, when it is 
bozn alive, And the e Book in 1 E.z. was never holden foz Law, And 3 Aſſ. p. 2. 
is dut a repetition of that caſe. And ſo hozrible an offence ſhould not go unpuni⸗ 
they. And ſo was the Law holden 4 in Bractons time, Si aliquis qui mukerem 
prægnantem percuſſerit, vel ei venenum dederit, per quod fecerit abortivum, fi 


Cor. puerperium jam formatum fuerit; & maxime'(i fucrit animatum, facit homici- 
Flera, Ib. ca. 23. dium. And herewith agre&th Fleta: and herein the Law is grounded upon the 


Law 
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Law of God, which ſaith, Quicunque effuderit humanum ſanguinem, fundetur Genefis c. 6. v. 6, 
ſanguis illius, ad imaginem quippe Dei creatus eſt homo. If a man counſel a f 
woman to kill the child within her womb, when it ſhall be bozn, ond after he Dice 3 Eliz. fol. - 
is delivered of the child, ſhe killeth it; the counlelloz is an acceſſozy to the mur⸗ 

der, and pet at the time of the commandment, oz counſel, no murder could be 

committed of the child in utero matris : the reaſon of which caſe pꝛoveth well 

the other caſe, : 


C Malice prepenſed. ] Firflet us ſie what this malice is. 

Palice p2epenſed is, when one compaſleth to kill, wound, oz beat another, and 
doth it ſedato animo. This is ſaid in Law to be malice fozethought, pzepenſed, * 182. 
malitia præcogitata. This malice is lo odious in Law, as though it be intended 47g, _— 
againſt one, it ſhall be extended towards another. Si quis unum percuſſerit, cum Lib.-g. fol. 81. 
alium percutere vellet, in felonia tenetur. | Agnes Gores caſe + 

Mandata recipiunt ſtrictam interpretationem, ſed illicita latam & extenſivam. * lib. 3- 
But herein there is a diverſity between the pꝛincipal and the acceſſozy,. Foz if 155. 
A. command B. to kill C. and B. by miſtaking killeth D. inſtead ot C. this is mur⸗ 
det in B. becauſe he did the act: and it ſpꝛang out of the root of malice, and the 
Law ſhall couple the event to the caule: but A. is not acceſſozy,becauſe his com⸗ 
mandment was not purſued; and his conſent, which mult make him acceſlozy, 
cannot be dzawn to it, foz he never commanded the death of D. But where death 
enſueth upon that ad which is commanded; though death it ſelf be not comman⸗ 
ded, there he is acceſſozy to it, oz there the commandment is the cauſe of death. 
As if A. command B. to beat C. and he beat him; whereof he dieth: the com⸗ 
matider is acceſſozy, and therefoze the diverſity is apparent, as to the acceſſozy, 
Where death is purſuant, and followeth upon the act commanded, there the con- 
ſent of the commander may well be dzawn to it, foz that the commandment is 
the mean of the death. But where death enſueth upon another diſtinc cauſe, 
there the conſent of the acceſſozy cannot be dzawn to it, & ſic de cxteris. 

Another diverſity there is, when the commandment extends expzefly to the 
killing of another, and foz the better accompliſhment thereof pzeſcribeth a mean 
that is, to kill him by poiſon, and he killeth him with a Gun, he is acceſſozy 2 
foʒ the commandment was to kill, which enſued; though the mean was not fol- 
lowed; &x finis rei attendendus eſt. And the ſubſtance of the commandment, viz. 
[to kill] is purſued : and the ſame offence that was rommanded, is committed: 
But otherwiſe it is, if the ſame offence which is commanded be not committed. 

As if one command to rob the Wintners man of Plate, as he is come to a 
Gentlemans chamber to his ſupper with wine; and he bzeaketh the Tavern in 
the night, and ſtealeth the plate there; the commander is not acceſſozy to this 
Burglary, foz this is another offence then he commanded, and the conſent of the 
acceſſozy muſt be dzawn to the murder oꝛ felony committed. 1 1 

2, It muſt be malice continuing until the moztal wound, oz the like be given; 
Albeit there had been malice be two, and after they are pacified and made 
friends, and after this upon a nem occaſion fall out, and the one killeth-the other 
this is Homitide, but no Murder, becauſe the fozmer malice continued not. 

If A. command B. to kill C. and befoze the act be done, A. repenteth anvcoun- 
termand his commandment, andcharge B. not todo it: if B. after killeth him, 
A. is not acceſſo2y to it: fo the malicious mind of the acceſſozy ought to conti⸗ Spank 
nue until the act done. | => Pl. Com, uly fopþ * 

If two fall out upon a ſudven occaſion, and agris to fight in ſuch a field, and 4 tir? | 
each of them go and fetch their weapon, and go into the field, and therein fight, _ 
the one killeth the other: here is no malice pzepenſed, fo2 the ferching of the - 
weapon and going into the field, is but a continuance of the funden falling our, 
and the blood was never cooled. But if they appoint to fight the next d t is 
malice pzepeuſed, | 


C Malice implied, is in three caſcs, ] Firft, in reſpec of che mati- 
ner 


Lib. 9. ſo. 57. b. 


in Mackallies caſe. 
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ner of the died. As if one killeth another without any pꝛovocation of the 
part of him that is lain, the Law implieth malice : whereof you may read 
lib. 9. fol. 67. Mackallyes caſe, Alſo the poiſoning of any man, whereof he 
vieth within the pear, implieth malice, and is adjudged wilful murder oz malice 
pꝛepenſev. One may be poiſoned Four manner of ways: Guſtu, by taſte, 
that is, by eating, 02 dzinking, being infuſed into his meat oz dzink: Anhelicu, 
by taking in of bzeath, as by a poiſonous perfume in a Chamber, oz other room: 
3, Contactu, by touching: and laſtly, Suppoſtu, as by a Glyſter oz the like. Now 
fo2 the better finding out of this hozrible offence, there be divers kinds of poi⸗ 
ſons, as the powder of Diamonds, che powder of Dpiders, Lapis cauſticus, (the 
chief ingredient whereof is Doap) Cantharides, Mercury ſublimate, Arſenick, 
Roſeacre, Fc. 

2, Jn reſpec of the perſon lain. As if a Pagiſtrate oz known Dfficer, oz 
any other that hath lawful warrant, and in doing, oz offering to do his office, 
oz to execute his warrant, is flain, this is murder, by malice implied by Law, as 
the Sherif, Juſtice of Peace, Underſherif, chief Conſtable, petit Conſtable, oz 
any other miniſter of the King, If a man kill a watchman doing his office, it 
is murder: foit is, if any, that come in aid of the kings Officer, et. to do his 


 Dffice, be flain, it is murder. | 


3. In reſpect of the perſon killing. Ik A. aſſault B. to rob him, and in re- 
fiſting A. killeth B. this is murder by malice implied, albeit he never ſaw oz 
knew him befoze. Ik a p2iſoner by the dureſs of the Goaler cometh to un- 
timely death, this is murder in the Goaler, and the Law implieth malice in re- 
ſpec of the cruelty. And this is the cauſe, that if a man dieth in pziſon, the 
Cozoner 2 to fit upon his body, to the end it may be inquired of, whether 
be came to his death by the dureſs of the Goaler, oz otherwiſe : all which appear- 
ech in Britton: and this ſitting of the Cozoner continueth till this day. 

If the Sherif, oz other Officer, where he ought to hang the party attainted, 
accozding to his judgment and his charge, will againi the Law of his own 
wong, burn oz behead him, oz e converſo 3 the Law in this caſe implieth malice 
in him. Neither can the King by any warrant under the great Seal alter the 
exerutton, other wiſe then the jungment of Law doth dire : foz it is a Maxime in 
Lam, Non alio modo puniatur quis quam ſecundum quod ſe habeat condemnatio. 

Aud it is to be known, that in caſe of Treaſon and Felony, chere is an ex⸗ 
p{els judgment and an implied judgment : Expꝛels, when upon appearance, Fc. 
an exp2eſs judgment is given againfk him, quod ſuſpendatur per collum.Jmplied, 
when the offender makes default, and is outlawed, where the judgment is 
Idcoutlagetur 3 pz in caſe of abjuration, quia abjuravit regnum: and yet the 
like execution hall be in caſe of Dutlawzy oz Abjuration, as in caſe of an er- 
dels judgment: and ſo it was adjudged in caſe of a perſon outlawed fo; Felony, 
he ought to be hanged until he be dead, and cannot be beheaded, * and the like is 
in caſe of abjuration, But in raſe of High Treaſon, becauſe beheading is par- 
cel of the judgment, the King may pardon all the reſidue of the execution ex⸗ 
cept chat: fo2 ſeeing the King may pardon the whole execution, he may pardon 
2 92 all, ſaving part. If a Lieutenant, oz other that hach commiſſion of 

il authozicp, in time of peace hang, oz otherwiſe execute any man by co- 
laut of Parſhal Law, this is murder, foz this is againſt Magna Charta, cap. 29. 
und is done by ſuch power and ſtrength, as the party cannot defend hindlelt; and 
here the Lab implieth malice. Vide Paſch. 14 E. 3. in Scaccario the Abbot of 
Ramſeys caſe in a Writ of Erroz in part abzivged by Firzh. tit. Scire fac. 122. foz 


28 E. 3, Coram time of peace. 


Rege Ror. 37. 


In caſe de Morti- 


Thom. Countee de Lancaſter being taken in an open infurrection, was by 


mer, who was put judgment of Barſhal Law put to death in Anno 14 E. 4. This was adjudged 
PN Anno ts be unlawful, co quod reſponfionem 

Vide Kor. Brevi- 
um Anno 1 E. 3· 
part. 1. 


non fuit arrainiatur, ſeu ad poſitus tempo- 


re pacis, eo quod Cancellaria & aliæ Curiæ Regis fuerunt tunc apertæ, in quibus lex 
fiebat unicuique, prout fieri conſuevit, quod contra cartam de libertatibus cum 
dictus Thomas ſuit unus Parium & Magnatum Regni non impriſonetur, &c. 


Nec 


4 n 
-. * I 
N -» 
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Nec dictus Rex ſuper eum ibit, nec ſuper eum mittet, niſi per legale judicium Pa- PE 
rium ſuorum, &c. tamen tempore pacis abſque arraniamento, ſeu reſponſione, ſeu 

legali judicio Parium ſuorum, &c, ad judicatus eſt morti. 


¶ Within a year and a day. ] Pom this year and a day ſhall be actoun⸗ 
ted, is to be ſen. Ik the ſtroke oz poiſon, gc. be given the fiſt day of Janu- gee the Statute of 
ary, the pear ſhall end the laſt day bf December: foz though the ſtroke oz poi- Glouce fi. 
ſon, #c. were given in the Afternoon of the firſt day of January, yet that ſhall 5 E. 1 ca. 9. 
be accounted a whole day, foz regularly the Law maketh no fraction of a day; and ; * — 8 
the day was added, that there might be a whole year at the leaſt after the ſtroke, Lib. 3 . 42 * 
02 poiſon, c. fo2 if he die after that time, it cannot be diſcerned, as the Law pꝛe⸗ Cleytons cafe. 
ſumes, whether. he died of the ſtroke oz poiſon, #c. 02 df a natural death; and in 
caſe of life the rule of Law ought to be certain, But ſteing the year and day in 
the caſe of murder and homicide, mult be accounted apres le fait, after the ved, 
if a man be ſtricken oz poiſoned, #c. the firſt of January, and he dieth of that 
ſtroke oz poiſon the firſt day of May, whether ſhall the year and day be accoun- 
tedafter the ſtroke oz poiſon given, oz after the death? and it Gall be accountey Lib-4.f0.41,42- 
after the death, foz then the man was murdered, and not after the ſtroke oz poi⸗ in fley dom caſe. 
ſon given, #c, both in the Indictment at the ſuit of the King, and in the Appeal 
at the ſuit of the party. And ſo it hath bien often adjudged contrary to the 
opinion of Juſtice Stanford. A murderer half a year after the murder is re⸗ Scanf.Pl.Cor.s;. 
ceived, and aided by another, this Acceſſozy may be Indiden oz Appealed wich⸗ All. p. 52. 
in the year after he became acceſſo2y, though it be after the year that the murder 
was committed, and ſhall be triee when the Pzincipal is attainted, | 

Ik a murder be committed in the day time in a Town not incloſey, and the 3 H. 7. C. 1-ſtar.r, 
murderer not. appzehended, the Townſhip ſhall be amercied3 but if incloſey, 3 F. 3. Cos. 
whether the murder be in the night oz day, the Town ſhall be amercied, They 
that are pzeſent when any man isflain, and do not their beſt indeavour to 
pꝛehend the murderer oꝛ manllaper, ſhall ve fined and impꝛiſoned. What ' 
a Felon attainted ſhall have; and what he ſhall fozfeic 3 See the firſt part of the Ed. caps. lc. 
Inſtitutes, Sec. 747. and here cap. Judgment and Execution. Hovenden Anno 

Nota that befoze the reign of H. 1. the judgment fo2 Felony was not always 1 ro8. Simon 
one, but King H. 1. ozdained by Parliament, that the judgment foz all manner Dun. : 
of Felonies ſhould be, that the perſon attainten ſhould be hanged by the neck $24: & Floren. 
till he be dead, which continueth to this day, Se moze foz Murder in the chapter 


of Monomachia. 45+ 


3 E-3.Cor.290:; 
289.312, 
Britton cap. 7. 


Felo de ſe; 


Regula. 


4 Rot. Clauſ. 

1 E. I. m. 7. 
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CAP. VIII. 
Of Homicide. 


Hue ium ex vi termini compzehendeth Petit Treaſon, Murder, and 
that which is commonly called Man⸗ laughter: for Homicidium eſt Ho- 
minis cædium, and Homicidium eſt Hominis occiſio ab homine ſacta. There foꝛe 
the right diviſion of Pomicide is: That of Yomicides oz Pan-llaughters,fome 
be voluntary, and of malice fozethought : as Petit Zreaſon, and murder of 
another, and murder of himſelf, Ok the two er we have ſpoken ; and of 
murder of himſelf we ſhall ſpeak hereafter. Of man-ſlaughters, lome be volun⸗ 
tar p, and not of malice fozethought : oftheſe ſome be Felony (as ſhall be ſhewer 
hereafter) and ſome be no Felony 3 Df which, ſome be in reſpect of giving back 
inevitably in defence of himſelf, upon an aſſault of revenge: and ſome with⸗ 
out any giving back; as upon the allault of a Thief oz Robber upon a man in his 
Hhonſe,oz abzoad. Þome upon the aſſault of one that is under 3 as the She⸗ 
rif, oz Goaler aſſaulted by his pꝛiloner: Some in reſpec that he is an Officer oz 
Miniſter of Julkice, without any allault in execution of his Office, oz lawful 
warrant. And laſtly, ſome Yomicives,that be no Felony, be neither fozet 

noz voluntary; as man⸗Aaughter by miſadventure, per infortunium, oz caſa. And 
ſome of theſe, that be no Felony, are cauſes of fozfeiture of a mans goods, any 
ſome be not: and of cheſe ſeveral bzanches in their ozver. And firſt of murder of 

a mans (elf, who commonly is called Felo de ſe. 


Felo de ſe is a man oz woman, which being Compos mentis, of ſound me- 
mozy, and of the age of diſcretion killeth himſelf, which being lawfufy found 
by — twelve men, all the goods and chattels of the party ſo oftending 
are ed, 

Nom let us peruſe the ſeveral bzanches of this deſcription, Majus eſt deliSum 
ſeipſum occidere, quam alium. 


C Being compos mentis. ] 4 If a man loſe his memozy by the rage of ſick- 
neſs oz infirmity, o2 otherwiſe, and kill himſelf while he is not compos mentis, 
he is not Felo de ſe: fog, as he cannot commit murder upon another, ſo in that 
caſe he cannot commit murder upon himſelf. þ Ik one during the time that he is 
non compos mentis giveth himſelf a moztal wound, whereof he, when he hath re- 
covered his memoꝛp, dieth, he is not Felo de ſe: becauſe, the ſtroke which was the 
cauſe vt his death, was given when he was not compos mentis: Et actus non facit 
reum, niſi mens fit rea. It a man give himſelf a wound, intending to be Felo de ſe, 
and dieth not within the year and day after the wound, he is not Felo de ſe. 


C Of the age of diſcretion. ] Hereof we have ſpoken befoze treating 
of murder, 


Kill himſelf. ] e And this is often voluntary, and ſometime not volun- 
tary. Ik A. give B. ſuch a ſtroke, as he felleth him to the ground, B. d2aweth 
his knife, and holds it up fo2 his own defence: A. in haſt meaning to fall upon 
B. to kill him, falleth upon the knife of B. whereby he is wounded to death, he is 
Felo de ſe : foʒ B. did nothing but that which was lawful in his own defence. 


C Lawfully found.] 4 No goods be fozfeitey, until it be lawfully found 
by the Dath of twelve men, that he is Felo de ſe ; ann this doth belong to tie 
Co2oner 


”— 


ä 


— 


Cozoner ſuper viſum corporis, to inquire thereof: and if it be fnund befae: the 
Co2oner ſuper vlſum corporis, that he was ſelo de ſe, a the Executozs d mi- « $canf.plicer; | - 
niſtratozsof the dead ſhall have no traverſe thertuntu. Ann this is the reaſon, 183. 4. 
that no man can ibe to have Felons grove becauſe theparo nor fezlajeed, unt wa 
til it be found of Reco2d, that he is Felo de ſe. FF en! 242 
At a man de Flo de ſe, and is caft into the fea, oz otherwiſe ſo ſecretiy hib⸗“ Hi. 37. KIA... 
den, as the Cozoner cannot have che view of che hovy, and dy conſequence can- hee Bench 
not inquire thereof t In this caſe it may be inquired thereof by the Juſtices: of in dhe caſe of ohe 
Peace of that County 3 fo2 then have power by their Commiſſion to inquite of Lauglhiton af Che- 
all Felonies. But if it be fouan befoꝛe them, the Executes a Auministtatozs hire. 
of the dean map have a traverſethereunts,bur not to the indiament taken befoze r 352-007-4124 
the Cozoner ſuper viſum corporis, as befozzivTaty: And ſoit hath been trlalbed. . 
And ſo in the caſe aboveſaid may the —— enquirethereof, if the Fe- Sianſ. pl. cor. rug. 
lony be committed in the County where the kings Bench ſit, and the Executozs T 
oz Adminiſtratoꝛs of che denn may traverte the fame. 18. 


¶ Are forfeited. Albeit e Bracton was of opinion; that if a man that ca Ert. 428. 
was reus alicujus criminis captus fit pro eodern, utpote pro motte hominis; vel 44 E-3-44 - - 
cum furto manifeſts, vel quod utlegatus ſit & metu pœnæ imininentis morti@mor- 353997259. 
rem ſibi conſeiverit, heredem non quia lic convincitue felonia peigs' fe- 3 E. f. Cc. 362. 
cta, viz. furtum, mors hominis, vel hujuſmodi, & conſcientiæ. metus in teo pro 5 Mar, Pier. 1 
confeſſo habetur. Aliud erit i non fit in crimine deprehenſus, &c. non debet in 9 Ex. Dier. as a. 
aliquo caſu exhzredatio fieri, nifi præcedat crimen, propter quod m mortis — — 
vel membroram ſuſtineri debet, 8c. But the Law makes no ſuch diverſity: dfoz 4 v1.com 262 
Felo de ſe, whatfoever offence he hath committed (whereof he was not in his life & b. per coucs les 
time attainted) ſhall fozfeic no lands, but his goods and chattels only, e And ſs Juſtices. 
ſaith Britton, En caſe ou home elt felon de ſoy meſme, ſoient fes chateux judges OT .— | 
nous come chateux de felon, le heritage nequident remoine as heires. Foz no man — 
can fozfeic his Land without an attainder by courſe of Law. | 

AFUillain giveth himſelf a moztal wound, the Lozd ſefſeth his goods, the / Pl. Com 260. b. 
_ after dieth of the wound within the year and the dap, the goods are 

eit. | 

And herein g there is a diverſity beten Chattels perſonels in action, and in e 3 £.4-4- 
pollellion : foz if a debt be owing to two; tmlels it be in caſe of two jopnt Per- om. 259.b. 
chants, and the one is Felo de ſe, he doth fozfeit the whole: but ocherwile it is 
of goods in polleſlion, foz chere he fo2feiteth but his parc. + b Plcom.a6; 

A Leaſe h is made fo years to the husband and wife, the husband dz0wnerh Dier 2 Mar. 108. 
himlelf, the Leaſe is fozfeited, as you may read at large in Plowdens Com- 


mentaries. | 
ſpend and 


Now let us peruſe the bzanches into which bloody Yomicive din 
C Dome Mauſlaughters be voluntary, aud noe of malice fozethought, - 


empty it ſelf. 


tion. Verb, Of 
death of ſe 
blow given, A. giveth back, until he cometh unto a ** wall, oz other ſtrait, — a 


beyond 


= 1. Of Homicide: * Cap. 8. 


— — q—•—s 


beyond which he cannot paſs, and then in his own defence, and foz ſafeguard 6f 
« 43 Mf. Rot. HiggWn life killerh the other: this is voluntary, and yet no Felony,and the Ju- 
Park. SG that find it was done ſe —— * iD 12 Sc — — — And 
Timber pet luch a P2ecious regard the La the man, t cauſe was 
f 8 185 inevitable, b that at the common Law he ould have luffered death : and though 
b 21.E-3-17, the Qfatute of Gloceſter ſave his life, pet he ſhall fozfeit all his goods and chatte ls. 
184 cÞereof there can be no acceſſozies,cither befoze oz after the fact, betauſe it is not 
mn ; done ſelleo animo, but upon inevitable neceſſity ſe deſendendo. If A. aſſault B. 
Bibiths caſe. ſo fiercely and violencly, and in ſuch a place, and in ſuch manner, as if B. ſhould 
give back, he ſhould be in danger of his life, he may in this caſe defend himſelf; 
and if in that defence he killeth A. it is ſe defendendo, becauſe it is not done fel- 
leo-animo : foz the rule is, when he doth it in his own defence, upon any inevi⸗ 

Bracton. table cauſe, Quod quis ob tutelam corporis ſui fecerit, jure id feciſſe videtur. 
d Lib. 5. fo. 91. ( Dome without any giving back to a wall, cc. oz other inevitable cauſe, 
Semayns caſe. d As if a thief offer to rob oʒ murder B. either abzoad, oz in his houſe, and there- 
25 Affe upon aſſault him, and B. defend himſelf without any giving back, and in his de⸗ 
3 E Cor. 30 5. & ferice killeth the thief, this is no Felony „f a man ſhall never give way to a 
330 · thief, cc. neither ſhall he fozfeit any thing. e And ſo it is declared by the Sta⸗ 
22 1 1. tute ok 24 H. 8. Likewiſe F if a p2iſoner aſſault the Goaler, the Goaler is not 
er — 1 1 apo to give back: but if in defence of himſelf he kill the pziſoner, 

22Afl. 4 t no ony. . | : | 

y 3 — 4 De if any Officer 0) Piniſter of Juſtice, chat hath lawful, warrant, 
22 E.3.cor.201. aud the party aſſault the Officer o Miniſter of Juſtice, he is not bound by 
D K. „ n AAo give back, but to carry him away : and if in execution of his Office 
— be cannot otherwiſe avoid it, but in ſtriving kill him, it is no Felony. Ann in 
Rot. liberr. Anno that caſe the Officer oꝛ Piniſter of Juſtice ſhall foꝛfeit nothing, but the party ſo 


8&2 E. I. m. a. | 
— — uy - — e 02 offering to fly awap, and is killed, ſhall fozteit his goods and 


— 1. Norf. b Vicecomes ſeu ballivus Domini Regis, qui interficit duos latrones non per- 


mittentes ſe juſticiarii in ſui defenſionem, & non ex felonia, ſeu malitia, ac- 


quietatur. | 
# 11 H.. 22. i If at a Juſt 0z Turnement, oz at the play with Swozd and Buckler by the 
Vid. hereafter Rings commandment, one doth kill another, this is no Felony, K In the reign 
co gelng armed. of Bing H. 2. it was enaded, that if in ſuch caſe one was flain, it ſhould be 
Mirror cap.r, no Felony, foz that in friendly manner they contended to try their ſtrength, 
Sz. Des adven- and to be able to do the King ſervice in that kind, as occaſion ſhould be 


tum. offered. 

— C There is an Yomicide that is neither fozethought noz voluntary. 7 As if 

See the ſtar. of à man kill another per infortunium, ſeu caſu, that is Yomicide by miſadventure. 

Gloc. ca. 9. Marl. De amputatore arborum, qui cum ramum projiceret, inſcius occidit tranſeuntem : 
aut cum quis pilam percuſſerit, &c. ex cujus iu occiſus eſt, tales de homicidio 


cap · 2 5 
Prad. ib ·3. 120. non tenentur. Yomicide by miſadventure, is when a man doth an ad, that is not 


Brit. ca.. ſo. 15. unlawful, which without any evil intent tendeth to a mans death, 


—— lib. - ca 30. | 
r. cap. I. 5. 9. 
» Bradl. b. 3. 120. ( Unlawful. ] „ If the act be unlawful, it is murder. As if A. mean⸗ 
b Scd erit diſtin- ing to ſteal a Der in the Park of B. ſhooteth at the Deer, and by the glance of 
2. the arrow killeth a Boy that is hidden in a buſh: this is murder, foz that the att 
ram rei licitæ vel Was unlawful, although A. han no intent to hurt the Boy, noz knew not of him. 
ilicicz; &c- But if B. the owner of the Park had ſhot at his own Deer, and without any ill 
| intent had killed the Boy by the glance of his arrow, this had been Homicide by 
| miſadventure, and no Felony, ; 
13 k. 3. cor. 354 # Do if one ſhoot at any wild fowl upon a trie, and the Arrow killeth any rea- 
2 H. 4. 18. ſonable creature afar off, without any evil intent in him, this is per infortu- 
.32 H.7-23-4  nium: fo it was not unlawful to ſhoot at the wild fowl : but if he had ſhot at 
| a Cock o2 Yen, oz any tame fowl of another mans, and the Arrow by miſchance 
had killed a man, this Had bern murder, foz the at was unlawful, 


C Without 
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¶ Without any evil intent. ] Jf a man knowing that many people 
tome in the ſtriet from a Sermon, thzow a ſtone over a wall, intending only ta Marlbr:ca.2s. 
fear them, oz to give them a light hurt, and thereupon one is killed, this is mur⸗ 
der; foz he had an ill intent, though that intent extended not to death, and 
he knew not the party lain. Foz the killing of any by miſadventure, oz 
chance, albeit it be not Felony, Quia voluntas in delictis, non exitus ſpectatur; 
yet he ſhall fo2feit therefoze all his Goods and Chattels, to the intent that men 
_ be ſo wary to dire their ations, as they tend not to the effuſion of mans 

dod. 


* 


Nec veniam effuſo ſanguine caſus habet. 

Nota, Homicide is called Chancemedley, oz Chancemelle, foz that it is done 
by chance (without pꝛemeditation) upon a ſudden bzawle, ſhuffling, oz contenti⸗ 
on: foz meddle 02 melle (as ſome ſap) is an ancient French wozd, and ſignifieth . 
bzawle, oz contention. But A take it that the French woꝛd is meſle, which lig- 
nifying ſhuffling o2 contending, and by cozruption we changing the S. to D. do 
call it medle, the S. being not pꝛonounced, whereof we have made medletum. 
So as killing of a man by chance-medle, is killing of a man upon a ſudden 
ha wle oz contention by chance, Foz the wozd | medle oz melle] whereof we | 
have made a Latin woꝛd medletum oz melletum, li Glanvill, lib. 1. cap. 2. Cog- De Medleris. 
noſcere de medletis, de verberibus, de plagis: that is, of bzawling, oz bzabling, 
of battery, of wounding: the firſt in wozds, the other two in ſtrokes, xc. 
ancient time erpzeſſed by theſe two Saxon wows, viz. Flit, a Flican, to bzawle ; 
& Fiht, which we retain ſtill to fight when it pꝛoceeds to blows, Unde Flitwit, 
Flichwite, Fightwite, &c. | 

And thus much of Pomicide committed by man, Der in the next Chapter of 
Deodands, of another kind of killing of a man. 


CAP. IX. 
Of Deodaiids. 


Eodands when any 4 moveable thing inanimate, oz 5 beaſt animate, * * K. 7. Cor. 403. 
do move to, oꝛ cauſe the untimely death of any reaſonable creature by 1 
miſchance e in any County of the Realm (and not upon the Sea, oz Flera lib. 1. c. 26. 
any ſalt water) without the will, offence, oz fault of himſelf, oz of any Ss my * mobile 
d They being ſo found by lawful inquiſition of twelve men, being precium — in molendino. 
ſanguinis, the pꝛice of blood, are fozfeited£o Gov, that is to the King, Gong 1 fr Car as 
—— on earth, to be viſtributed in wozks of charity foz the appeafing of « maſſe of earth 
ods wꝛath. _ in a mine. 
And it is to be obſerved, that there is a diverſity, as concerning the Deodand, Brack. ib. 3. o. 
when the party lain is within the age of diſcretion, viz. of 14 years, and when . 359% 
he is above the age of diſcretion. Foz when he is lain by fall from a cart, hozſe, cBra&on Ib. 3. 
mill, xc. and is within the age of dilcretion, there is no Deodand, as it is 10. 112.3. 
do kill any within the age of diſcretion, there the ſame are Deovands, 8.3 
And this Law concerning Deodands, is grounded upon the Law of God, Pier l. 162.23. 
Exod, 2. verſ. 28. Si bos cornu percuſſerit virum, aut mulierem, & mortui fuerint, 45 E-3-2.b. 
lapidibus obruetur.. Me Juſtice Stanford lib. 1. cap. 12. which nerd not here to ide 4 E. f. Stat. 
be recited, It A. killeth a man with the ſwozwof B. che ſwozd ſhall be foxfeic to 1 
61. 2. Quæ movent ad mortem ſunt Deo danda. 2 Mar. ibid. toy. b. Kelway 21 H. 7. ſo. 8. 4 Lib. 3. fo. 110. For- 
leys caſe accord. And this is the reaſon they cannot be claimed by preſcription. 43 E. 3. ubi ſupra. Fleta ubi ſup. 
e 8 E. 2. Cor. 389. fExod. 2. 28, ; 9 
2 the 


— 
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Dog. & Stud. the Ring as a Deodand, becauſe movet ad mortem; and foz default of ſafe k&e- 
[10,2.156-0. bing ok the lame by the owner, 

mo ws #6 Cut now that we have cited, and referred you to our Books of Law already 

kngwn aud publiſhed : let us calt our eye upon ſome Rerozds of Parliament 

concerning Deodands, of,oz out of ſhips oz other veſſels upon Rivers,0z Waters, 

an 5 4 ſalt,the Law being clear, that in aqua dulci there may be Deodands, but 

Auchors ubi ſupra, $8:49©1F8, 92 in aqua (alla, being any arm of the ſea, though it be in the body of 

the Count p there can be no Deodand of the ſhip, oz any part thereof, though any 

be dzowned out of it; becauſe, though the arm of the ſea be within the body of 

the County, the ſhip oz other vellel is ſubject. to ſuch dangers upon the raging 

waves in reſpec of the wind and tempeſt. And this diverſity doth notably ap- 

Rot. Parl. 51 E. 3. Pear in the Partiamen Noll. Amongſt the petitions in Parliament it is ve⸗ 

nu. 73. rev, that if it happen any man, oz boy to be dzowned by a fall out of any ſhip, 

boac, 02 veſſel, they ſhall be no Deodands. Mhereunto the King upon great ade 

vice aud conference with his Judges and Councel learned (as always the King 

doth to Petitions in Parliament) made anſwer, The ſhip, boat, oz veſſel being 

* The arm of the upon * the ſea, ſhall be adjudged no Deodand, but being upon a kreſh river, it is 


— is included | but the Bing will ſhew favour, 
„* Dee the like petitions in other Rolls of Parliament, Anno 1 R. 2. nu. 106. 
4 K. 2; nu. 33. 1 H.5.nu-35.&c. but never obtained moze then the Common Law 
gave in theſe caſes, 


CAP. X. 
Of Buggery, or Sodomy. 


I F any perſon ſhall commit Buggery with mankind oz beaſt 3 by authozity of 
822 Parliament, this offence is adjudged Felony without benefit of Clergy. But 
Ton bo. it is to be known, (that J may obſerve it once foz all) that the Statute of 25 H.8. 
was repealed by the Statute of 1 Mar. whereby all offences made Felony oz 
Premunire by an Act of Parliament made ſince 1 H. 8. were generally repealed, 

| but 25 H. 8. is revived by 5 Eliz: ; 
Horrendym illud Buggery is a deteſtable and abominable ſin, amongit Chziltians not to be 


peccalum. named, committed by carnal knowledge againſt the Owinance of the Creacoz, 
5 El. ca- 7. and oder of nature, by mankind with mankind, oz with bzuce beaft;oz by womany 
kind with bzute beaſt. 


Bugeria is an Italian wozd, and ſignifies ſo much as is befoze deſcribed, Pæ- 

| deraſtes 03 Paidereſtes is a G2tek wozd, Amator puerorum, which is but a Species 
Rot. Parl. 30 E.3. of Buggery, and it was complainedof in Parliament, that the Lumbards had 
nu. 58. bzought into the Realm the ſhameful ſin of Sodomy, that is not to be named, 
bub as there it is ſaid. Our ancient Authozs vo conclude, that it deſervech death, 
B-icton ca g. ultimum ſupplicium, though they difter in the manner of the puniſhment, Britton 
Gen. 19. 9» ſaith, that Dodomites and Piſcreants ſhall be burnt : and ſo were the Dodomites 
Nr by Almighty God, Fleta faith, Pecorantes & Sodomite in terra vivi confodi- 
N J. antur: and therewich agr#ch the Mirror, pur le grand abhomination, and in 
Mirror ca. 4.6 de Another place he ſaith, Sodomie eſt crime de Majeſtie, vers le Roy celeſtre. But (to 
Majeſty ca. 1. ſay it once foz all) the judgment in all caſes of Felony is, that che perſon attain⸗ 
2 cap. ted be hanged by the neck until he oz ſhe be dead. Kut in ancient times in that 
* caſe, the man was hangen, and the woman was omned, whereof we have ſ@n 
examples in the reign of R.1. Aud this is the meaning of ancient Franchiſes 

granted de Furca & Foſſa, of the Gallows aud the Pit, foz the hanging upon the 

one, and dꝛowning in the other; but Foſſa is taken away, and Furca — 

um 


a. . — — — — 
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Cum maſculq gon commiſcearis coitu fœmineo, quia abominatio eſt. Cum omni Levir. 18.22, 23. 
pecore non coibis, nec maculaberis cum eo: Mulier non ſuccumbet jumento, nec Tim. f. 10. 
miſcebitur ei, quia ſcelus eſt, &. + 

The Act of 25 H.8. hath adjudged it Felony, and therefo2e the judgment foz 
Felony doth now belong to this offence, vin. to be hanged by the neck till he be 
dead. He that readeth the ME of this Att, ſhall find how neceffary the rea⸗ 
ding of our ancient Authozs is: The Dtatute doth take away the benefit of Cler- 
gy from the Delinquent. But nom let us peruſe the woꝛds of the ſaid beſcripti⸗ 
on of Buggery. 62 52 | 


( Deteſtable and abominable.] Theſe juſt attributes are found in the 
Act ok 25 H. 8. | 


¶ Amongſt Chriſtians not to be named. ] Theſe woꝛns are in the uſu- 
al Indictment of this offence, and are in effec in che Parliament Roll of 50 E. ;. 
Ubi ſupra. nu. 58. | 


By carnal knowledge, &c. ] The wozds of the Indictment be. Con- 
tra ordinationem Creatoris, & naturæ ordinem, rem habuit venertam, dictum- „ „ 
que puerum carnaliter * cognovit, &c. D as there mult be penctratio, that te, , wi fobe: 
res in re, either with mankind oz, with beaſt, but the leaſt penetration mahich it word of God. 
carnal knowledge. « Der the Indictment of Stafford, which was dzawn by great viz: Gen iy 
advice, fo2 committing Buggery with a boy; foz which he was attainted, and Judges 17, 22. 
hanged. 1 e 
The Sodomites came to this abomination. by four means, viz. by mine, ex- Cobe th; fas," 
ceſs of Diet, wleneſs, and contempt of the pooz, Otioſus nihil cogitat, niſi de 352. Mith. 1. 
ventre & venere. Both the agent and conſentient are Felons: and this is conſo-, . Cora rege. 
nant to the Law of God, c Qui dormierit cum maſculo coitu fremineo, uterque - — | 
eratus eſt nefas, & morte moriatur. And this accoꝛdeth with the ancient Rule — 
of Law, Agentes & conſentientes pari poenapleCteatur, FE lay 13.76." 
Emiſſio ſeminis maketh it not BPuggery, but is an evi 


P. & Mar. 
Haſiſons 
that be * 
a * k Pl. com. 5. 


el 12. 

4 Or by woman.] This is within the Purvien of this Aa of 25 K. 8. See che Fan et 
Foz the wozds be, if any perſon, &c. which extend as well to a woman 1 ta d che Inſtitutes in 
man, and therefoze if ſhe commit Buggery wich a Beal, the is a perſon that the expoſicion 
commfts Buggery with a Beat, to which end this wozd { perſon] was uſed; Aud of W. . ta 
the rather, foz that lome what befoze the making of this Act, a great Lavp had and W. 2.4.34. 
n 1 1 — and — by it, ac. 
There be four n holy @cripture called Clamantia peccata, crying ſing 
whereof this veteſtable ſin is one, erp2eſled in this Diſtichon. . 

Sunt vox clamorum, vox ſanguinis, & Sodomorum, 
Vox oppreſſorum, merces detenta laborum. 


CAP. XI. 
Of Rape. 


Deut. 21. 2g. R. is Felony by the Common Law, declared by Parliament foz the un⸗ 
Inter leges Alve- lawful and carnal knowledge and abuſe of any woman above the age of 
redi cap. 5- ten years againſt her will, oz of a woman child under the age of cen years 
— — with her will, oz againſt her will, and the offender ſhall not have the benefit of 
W. I. ca. 1 * Clergy, 

Rot.Parl.s E. 2. What offence this was at the Common Law, and what Acts of Parliament 
dc Rot. Clauſ. have bien cnacted concerning the ſame 3 De in the ſecond part of the Inſtitutes 


$E-2.m.3. Quia in the expoſition upon the Dtatute of W.1. ca. 13. and W. 2. ca.34. and the firſt 
— = "__ part of the Inſtitutes, F. 190. 7 H.6.2. 22 E.4.22. 6 H. 7. 4. b. 

Shocks The doubt that was made in 14 Eliz. at what age a-woman child might be 
18 Eliz.cap.6. raviſhed, was the cauſe of the making of the 6 Ac of 18 Eliz, ca. 6. foʒ plain de⸗ 
_ — 9 2 13. claration of the Law.| Chat if any perſon ſhould unlamfully know and abuſe any 


ters 


woman⸗ child under the age of ten years, every ſuch unlawful and carnal knows 


See the 1 part of ledge ſhould be Felony, and the offender therein being duly convicted, ſhall ſuffer 


Inſtkute-. ag a Felon without allowance of Clergy.) 
_ _w_ e Although there be emiſſio ſeminis, yet if there be no penetration, that is res in 


Coram 4,4 re, it is no Rape, foz the woꝛds of the Indictment be, carnaliter cognovit, &c. 


159. London quod 


d In the Parliament Rolls we read what deteſtation hath been had of this 


Item de puella- haindus offence. At the petition of Iſabel late the wife of John Botiler of Beau- 


8 fie in the County of Lancaſter Knight, which Iſabel one William Pull of Wirrall 
l in the County of Cheſter Gent. ſhamefully did raviſh. It is enacted by Autho⸗ 
22 E.. 23. rity of Parliament, that if William Pull do not yield hfmſelf after Pꝛoclama⸗ 
6 H.. 4. b. tion made againſt him, that he ſhall be taken as a Traicoz attainted. e The fame 
7 - }-p wid Ifabel by another petition ſhewed, how the laid William by dureſs and menace of 


c Sec before in 


the impaiſonment info2ced her to marry him, and by colour thereof raviſhed her, fo 


next preceding the which ſhe pzayeth her Appeal, which to her is granted. 
chapter of Bug- f Margaret late the wife of Sir Thomas Malefaut Knight, made the like come 


ger Yo 


15H 6.nu.14. 


plaint againſt one Lewis Leyſon, alias Gethey a Welchman. Againſt whom the 
like o2ver is taken, as was foz the ſaid Iſabel : only where the Rape was come 


e Tn che ſame Roll mitted in Wales, it is enacted, that the ſame ſhall be tried in Somerſerſhire. 


7 Rot. Parl. 


18 Hl. 6. nu. 28. 


g Rot. Parl. 


g Upon int of Henry Beamont Son and Meir of Sir Henry Beamont 
Knight, and Charles Vowell Eſquire, gc. againſt one Edward Lancaſter of 
Skipton in Craven Eſquire, foz taking away Dame Joan Beamont the late 


wife of the ſaid Sir Henry, being lawfully married to the ſaid Charles, and foz 
that the ſaid Edward married the ſaid Dame Joan againſt her will, and ravi⸗ 
ted her. Againſt Edward Lancaſter and others, remedy is given by appeal, and 
further b upon occaſions happening thereupon:the Statute of 31 H.6. was made, 
which giveth remedy to a woman enfozced to be bound by Statute oz Obligation, 
as by the Act it _—_— 

It is read in ſtozy, that chaſt Lucretia being raviſhed, he was found in er- 
tream heavineſs, and it was demanded of her, Salvan'? ſhe anſwered, Guomodo 
mulier ſalva eſſe poteſt læſa pudicitia * And yet thereof it is truly ſaid, duo fue- 
runt, & unus commitſit adulterium. 

In the holy Þiſtozy you ſhall read, Dinam cum vidiſſet Sichem filius Hemor 
Hevei princeps terræ illius, adamavit & rapuit, &c. Dbſerve well what followed 
2 Sam. 13-14-15- thereupon, Likewiſe Amnon prævalens viribus ſais oppreſſit Thamar ſororem 
ſuam, & cubavit cum ea, & c. quæ aſpergens cinerem capiti ſuo, ſciſſa talari tunica, 
impoſitis manibus ſuper caput ſuum ibat ingredicns & clamans, &c. Aud obſerve 
alſo the end of the offender. 


31 H.6.u.72. 
. 6 31 H. S. ca. 9. 


Gen.z34. 


CAP. 


, 


—_— 2 a ” — 
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Cap. 12. r 
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CAP. XII. 


Felony for carrying away a Woman againſt 
. her will, &c. . 72 


E have thought godd next after Bughery and Rape, to ſpeak-of the Exod, 21 16. 

. 24.7. 
* 1 Tim-1.1 ; 
naretur. And we will begin the Statute of 3 H.7j cap. 2. a A 2 — 


ſtealing of women, becauſe the * Apoſtle voth rank; after the Sodo- 
mite, him that is P ius, ſo called, becauſe lege Flavia plagis dam- 


Where Women, as well Maidens as Widows and Wives, having 
ſubſtances, ſome in Goods moveable, and ſome in Lands and Tehe 
ments, and ſome Heirs apparant unto their Anceſtors, for the lucre 
of ſuch ſubſtances, been oftentimes taken by miſdoers , . contrary 
to their will, and after married to ſuch miſdoers, or to other by 
their aſſent; or defoyled, to the great diſpleaſure of God, and con- 
trary to the Kings Laws, and diſparagement of the ſaid women, and 
utter heavineſs, and diſcomfort of their Friends, and to the evil en- 
ſample of all other : It is therefore ordained, eſtabliſhed, and'ena- 

by our Soveraign Lord the King, by the advice of the Lords 
Spiritual and Temporal, and the Commons in the ſaid Parliament aſ- 
ſembled, and by authority of the ſame :. That what —— or perſons 
_ henceforth that taketh uw Woman 1 a — = will unlaw- 

y, that is to ſay, Maid, Widow, or Wife, that ſueh taking, procu- 
ring, and betting to the ſame, and alſo receiving wittingly the ſame 
woman ſo taken againſt her will, and knowing * be Felony. 
And that ſuch miſdoers, takers, and procurators to the ſame, and 
receytors, knowing the ſaid offence in form aforeſaid, be henceforth 
vn mr and judged as princi — — —— alway that _ Act 
extend not to on takin oman, only claiming her as 
his Ward or Bon 3 * rnd 

This Att on the dffenvers part doth extend to all degrers, and to all perſons, 
but extendeth not to all women : Foz on the womans part Four things are nes 
ceſſarfly required to make the offence Felony. Firſt, That the Paid, Wife, 
0; Wivow, have Lands oz Tenements, oz moveable Goods, oz be an heir 
parant. @econdly, That the be taken away againlt her will, Thirdly, Tas 
the be married to the misdoer, oz to ſome other by his conſent, oz be di 
(that is, carnally known.) Foz if theſe concur not, the mildoer e 
within this Seatute, but otherwiſe to be puniſhed. And ſo it was r 


ſn, but the 12 is omitted in the „and the Indictments A 


ded upon this Statute, are accozding to this reſolution. Fourthly, ! 
be not Ward oz Bonvdwoman to the perſon that'takech her: oz cauſeth her to 
taken only as his Ward 0z Bond woman. 3 
By this Act, not only the takers, but rhe pꝛocurets, abettets of the Feldny,a 
receivers of cht ſaiv Woman wittingly knowing the ſame, be all ad 
pzincipal Felons: the like whereof we find not in any other Statute that we te- 
member, But by a conſtruction ok the Common Law, they chat rereſve the miſ/ 
doets 


es 1 4h. Mar. 

3 & 4 Ph. & Mar. And after reſolved by all the Juvges ot England upon avbiſed — 2 
conſideration of this Act of 3 H. 7. and upon conſultation and conference be- Mech. 26 Elix. 

fween them, as the Nord Dier hath repozted under his own hand, which A have Vier * 

reſolved 

parliament in 


11 4 


nd Nota, quia ruro· 
as on 


— 


5 utting out of T ongues, &C. Cap. 13, 


Y oy CET 
||| . Ss 


39 Eliz.cap.2. 
Kelway 81. b. 
Scanf. Pl. cor. 


37. b. 
4 & 5 Ph. & Mar. 


41. 8. 
Hil. 34 Eliz.lib 3. 
ſo. 37 · Ratcliffes 


caſe. 


Rot. Pa R. 2. 


nu. 34. 


7 H. 4. A. 5. 


Bradt. 1 lib. 3. 
lo. 144 · b. 


Rot. Clauſ. Anno 
13 H. 3. m. 9. 


doers, and not the woman, are acceſſozies 3 fo2 this Act maketh the receivers of 
the woman, ec. p2incipals, | | 

Foz the odiouſneſs of this gffence, the benefit of Clergy is taken away from 
all the offenders againſt the ſaid Act, Vid. Kelway & Stanford. 

Der a good and —— i fe foz ſuch P take away Paidens, oz 
women children, gc, within che age ten peers (though it be not qgainſt 
check Wil ) Virhoit conſent of patents, cc. and a penalty impoſed fo; i 
02 contracting matrimony wich ach mais d women childzen ; and further, the 
fozfeiture which ſuch maid oꝛ woman child undergo, which conſent to ſuch con⸗ 
trac, #c. But becauſe we are now to ſpeak of Felonies, whereunto that Act ex- 


| en Reader 40 the Statut it ſelf, Duly we will add 4 cite 


ze find in the Parliament Noll. | 

The Lady Nevil of Eſſex complajned in Parliament, that John Brewſe and 
others bꝛake her houſe at London, aud wiolently took thereont Margery the 
Daughter of John Nierford her Bon (by bes fir® Pugbaud ) and carrped the 
faip Margery awayto the houſe of Dir Robert Howard Þuight 3 and they keys 
away the ſaid Margery, to the end ſhe ſhould not purſue in Court Chziſtian 

the adntlation of a contract of matrimony, agaiuft the ſaiv John Brewſe. This 
was helden (o great an offence,” as the ſaid Dir Robert was committed by the 
Lom tothe Tower of London, and he after foundſurecy, aud he pzomiſed to do 
hip uttermaſt to ning forth the laid Margery by a day p2efired, oz riſe co piels 
bimſelf pꝛiſaner tothe Tower again: but it ſæms the maid was reflozep to her 
mather again, gc. foz I find no further pzoſecytion of that cauſe. d hereafter, 
cap- 45+in fine 43 Eliz. cap. 13. 


— F 


f CAP. XIII. 
Of Felony for cutting out of Tongues, and 
; putting out of Eyes, &c. 


F any man do cut out the Tongue, or put out the Eyes of any of the Kings- 
1 Lieges, of maliceprepenſed, it is Felony. The milchief befoze this ®tatute 
was, that when one had been beaten, wounded, maimed oz robbed, gc. the miſ- 
doers, to the end that the party grieved might — be ve 2 1 did cut 
out their tongues, oꝛ put out their eyes, pꝛetending t to be no Felony +: 
and therefoze it is ozdained and endlicher be Felon this An. R 
Pere it is to be obſerved, that where it voth appear by the pzeamble of this 
Lm, that this offence had bien befoze this Act datly done: this Law did ſo terri⸗ 
fie offenders, as we remember not that we have read in any Book oz Recozd, anp 
to he invicted, ec. upon this Law, above one at the moſt. And of all Statutes 
theſe are to be pzeferred, which pꝛevent offences befoze they be none, befoze thoſe 
which punich them after they be done. And cherefoze in the making of this Law 


there was Salutaris ſeveritas, & beata ſecuritas. 


¶ Mabce prepenſed. J That is, voluntary and of ſer , though it be 
done upon a ſudden occaſion 2 foz if it be voluntary, the Law implieth malice, 
We read in Bracton, that the cutting off of a mans pꝛivy members was Fe- 
by the common Law : foz he ſaith, Quid dicitur ñ quis alterius virilia abſci- 
— 1 * cauſa vel convitii I tenetur {ive hoc volens fe- 
cerit vel invitus, & ſequitur pœna aliquando capitalis, aliquando perpetuum exi- 
lum cum omni bonorum ademptione. Aud agrable unto· I find a Re- 
cod in Bractons time to this effec Henricus Hall & A. uxor ejus capti & de- 
tenti ſunt in priſona de Evilcheſter, eo quod rectatl fuerunt quod ipũ abſciderunt 


- virilia 
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virilia Johannis Monachi, quem idem Henricus deprehendit cum prædicta A. Flera lib. 1. ca. 38 
uxore ejus, &c. Fleta ſaith, Si quis caſtratus ſuerit, talis pro mahemiato poterit — 
adjudicari. And therewith agrirth old Juſtice Sennall in the Mirror; and ſo is Ser rest. 
the Law holden at this day. And in the Appeal and Jndiqment of Mayhem it 53. of Mayhem. 
is ſaid Felonice Mayhemavit 3 whereof we (hall ſpeak moze hereafter in his 37 H-8-cap.<. 
p2oper place, Cutting off of Cars is no Felony, as it appearerh by the Sta- r £2P-4-de Are 
tute of 37 H. 8. Vid. Stanf. Pl. Cor. 27. a. The offender ſhall have the tenefit ET 


of his Clergy. 


GC AP. XIV. 
Of Burglary. 


Burglar (oz the perſon that committeth Burglary) is by the « Common 

A Law a Felon,that in the night bꝛeaketh and entreth into a manſion houſe . Inter leg. Em. 
of another, of intent to kill ſome reaſonable creature, oz to commit ſome cp. s. fo. 6. 

other Felony within the lame, whether his felonious intent be executed oz not, 2* Deut. a. 

We call it in Latin Burglaria: and in Statuto de officio Coronat. the offenders 

are called Raptores domorum. | 

This wozd b Burglar is derived of theſe two wozbs, viz. Burgh, ſignifying 
an houſe, and Laron ſignifying a thief, as it were an houſe-thief, e The Sarong * Lib 4. ſo. 39. 


called it hurbpec, inter ſcelera inexpiabilia. And aptly was it derived from — = 


Latro : fo, - Canuri fo. 118. 
d Ut jugulent homines, ſurgunt de nocte latrones. caps — 
e Britton calleth him a Burgeſſor. Then let us peruſe the bzanches of this de⸗ Horace lib. 2. 

ſcription. | | as 


C In the night.] F The wozp in the Indictment oz Appeal, is, noctan- 
ter, id eſt, nou. The natural day is divided in lucem, light, which is dies“ : E. 6.Br.Cor. 
ſolaris, and in tenebras, which is night. g And cherefoze as long as the day-light 3:2 pl. Cor. 
continues, whereby a mans coutttenance may be diſcerned, it is called day q ind fo. 30. 4 
when darkneſs comes andday-light is paſt, ſo as by the light, of day you cannot e 3 E. 3. cot. ag. 
diſcern the countenance of a man, then it is called night. b Haſui tenebras & . 7 .. 
facta eſt nox, in qua pertranſeunt beſtiæ ſilvæ; fol oritur & congregate ſunt, exit * fal. 104. 
homo ad opus & operationem ſuam, & redit veſpere. This doth aggravate the —— oh | 
offence, fith the night is the time wherein man is to reſt, and wherein, Beaſts — 


e Britton ſo. 17. 


11 492 12 
In ancient Recozds Crepuſculum was ſignified, when it was ſaid, 45 Can 8e 


o 
% 


[ 


* 
* 
# & 
” 
* 
* 


K In placito de domo combuſia malitioſe hora veſpertina, ſci . 
& Lupum, venerunt malefaQtoxes, A. B. &c. aped- nc —— 4 
ſtrum anno a4 2. 


11 
„ Era 


nus Rex in tali caſu p | leh ann Lawof Ab 
twelve Tables, K furtum factum ſic, jure ceſus elt. * 4 8121. 7764 1 | _— >» 3 
—_—_ 
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i Mar. Dier 99. 


Scanf. Pl. Cor. 


30. 2. 


Dier 1 Mar. 99.4. 


* 1 3 H. 4. 13. 


4 1 E. 6G. Br. Cor. 


180. 


Britton fo. 17, 
b Lib. 4. o. 40. in 
Brooks caſe 


Hil. 38 Eliz.. 

les Juſtices, ibid. 
e 23 H. 8.cap. 1. 
5 E. 6. cap. 9+ 
dee later leges 
Alveredi c. 6. 

4 Britton fo. 17. 
Dier, 1 Mar. 99. 
22 Ez. tit. cor. 


e 2% Aff. 42. 


20 Ea. Cor. 2855. ſtra legis auxilium invocat, qui in legem commlttlt. 


3 EA Cr. onis vocabitur, vos autem feciſtis illam ſpeluncam latronum. Sacrilegium deriva- 


Rot. 


C Break and enter.] The wozvs of the Indictment be, Fregit & in- 
travit : and this is underſtood of an actual bzeaking of the houſe, and not of a 
bzeaking in Law: ko every entry into the houſe by a treſpaſſer, is a bzeaking 
in Law , but in caſe of a Burglary, every entry is not a bzeaking of the houſe, 
fo the wos of the indictment be, Felonice & Burglariter fregit, 8c. As if the 
dooz of a manſion houſe ſtand open, and the thief enter into the houſe with a 
pur pole to ſteal, this is a bzcaking of the Youſe in Law, and yet no Burglary, 
becauſe there muſt be an actual bzeaking, Do it is if the Windowof the Youſe 
be open, and a thtef with a Pook oz other engine dzaweth out ſome of the goods 
of the owner: this is no Burglary, becauſe there is no actual bzeaking ok the 
houſe, Eut if the thief bꝛeaketh the glaſs of the window, and with a Hook oz 
other engine dꝛaweth out ſome of the goods of the owner, this is Burglary, fo 
there was an actual bzeaking of the houſe, It is dvemed an Entry, when the 
thief bzeaketh the houſe, and his body, oz auy part thereof, as his foot, oz his 
arm, is within any part of the houſe : 02 when he putteth aGun into a window 
which he hath bꝛoken, oz into an hole of the houſe which he hath made, of intent 
to murder 02 kill; oz as hath been ſaid, a Hock oz other engine into any part of 
the houſe which he hath bꝛoken, of intent to fteal ; this being put by him into 
the houſe, is an Entry and bzeaking of the houſe. But if he doth barely bzeak 
1 42 without any ſuch entry at all, that is no Burglary, foz it muſt be ſre 
git & intravit. 

* If divers come in the night to do a Eurglary, and one of them bzeak & en- 
ter, the reſt ofthem ſtanding near to the doo2,03 about other parts of the houſe,oz 
at a Lanes end, o ſome Ozchard gate,o2 Field gate, oz the like, to watch that no 
help ſhall come to defend and aid the owner and dwellerzthis is Furglary in all. 

That which is done in fraudem legis, the Law giveth no benefit thereof to the 
party. As if Thieves come in the night withYue and Cry,pzetending that they 
be robbed, and ſhall require the Conſtable to ſearch foz the felons, and whilſt he 
goeth with them into ſome mans houle, they bind and rob the Conſtable, any 
dweller, this is Burglary 3 foz in judgment of Law it is their ac, 


C Into a Manſion-houſe. ] The Jnvictment ſaith, Domus manſionalis, 
a manſion oz dwelling houſe, | 

4 Domus manſionalis is divided into two bzanches, viz. to Inlet Edifices, as 
Hall, Parler, Buttry, Kitching, and Lovging-chambers, cc. and che Outlet 
buildings, as Barnes, Stables, Cow⸗houſes, Dairies, c. all theſe are parcels of 
the Panſlon houſe, and will paſs by the name ol Domus manſionalis. And albeit 
every hath not all theſe buildings, yet every houſe ſoz the dwel- 
ling and habitation of man is taken to be a Panſſon-houſe, wherein Burglary 
map be committed, 

Ik a man hath a Panſion-houſe, and upon ſome accident he and all his fa- 
milp ſome part of the are out of the houſe, and in the mean time a thief 
bꝛeak and enter into the houſe, of intent to ſteal; this is Wurglary, although 
neicher the owner noz any of his Family is in the houſe : foz the Indictment of 
Burglary is, Domum manſionalem, &c. fregit, &c. and this is Domus manſio- 
nalis. e te hereafter the Statutes of 23 H. 8. and 5 E. 6. 

d It a man do bzeak and enter a Church in the night, of intent to ſeal, qc, 
this is Eurglary, fo Eccleſia eſt domus manſionalis omnipotentis Dei. e Fru- 
F Domus mea domus orati- 


3 Eg. m. 2. & 18, tur a ſacro & legere, id eſt, ſurari. 


the Ordinary 
may allow cler- 


Seeriledge. whether the robbery 
£$E.6. cape 5. 


A Tent oz Pooth in Fair oz Parket, is not Domus manſonalls, but of ano- 

ther name oz kind; g but that is pꝛovided foz by the Dtatute of 5 E. S. cap. . 

done in the night, oz in the day, the owner, ec. being with 

But a hop wherein any perfon doch converſe 
oz not parcel, is taken foz a , 

Likewiſe 


in the ſame, fleping 3 
being parcel of a 
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Likewiſe a Chamber oz room, be it upper oꝛ lower, wherein any perſon doth 
inhabit oz dwell, is Domus manſionalis in Law. 
Pur ancient Authozs and old Recozys: did erpzeſs Burglary under this 
woꝛd, Hamſuckne, oz Hamſockne. The fieſt᷑ ix derived from two Daron wozds, 
viz. of Ham that ſignifieth a Panſion⸗houſe, Domus manſionalis, which to this 
day we call our home: and Suckne oz Succen, that is Secken, as much to ſay, 
as to ſeek a man in his houſe to ſlay oz rob him. 
It is to be noted that our ancient Anthozs, nod our old E ook Caſes do diſtin- 
euiſh between the day and the night, when the offence ſhould be committed in 
the houſe, ſave only the Pirroz, 
Si quis 5 que dicitur invaſio domus contra pacem Dotniui — in Bradton l b. 3. 
domo ſua ſe deſenderit, & invaſor occiſus eſt, imperſecutus & inultus *, fo. 144- by 
6 ille quem invalit aliter fe defendere non potuit: dicitur enim quod non en dig- — — * 
nus habere pacem, qut non vult obſervare cam. And the Pirroz aich, Hamſokne f, 6. ter. 1. 
de auncient ordinance eſt peche mortel car droit eſt que cheſcun eyt quiet en ſon Snodos. 
hoſtel, q a la ley eſt. | | Mirr. cap. 1. $-1t- - 
Others derive Hamſokne.from Ham, which of both ſives is confeſſed to be a — —— 
Panſion-houle, and Sockne which fignifies a Court, as much to ſay, as to have inet qu. 
juriſdiction, or to hold plea of offences done to a man in his houle, | Flera lib. 1 ca. 42. 
One was Jupfced Qudd clauſum I. S- fregit, &c. ad ipſum interficiendum. 13 H. 4. fol. 7. tit. 
This is not Felony without auy act done, though it were noKanter: Foz the t. 299. 
Appeal and Juvicment of Burglary is, Quod domum manſionalem, &c: tregit 
& intravit. Do as neither cloſe noz any other place, but the Panſſon-houſe only 
is required to make Burglary, But Burglary may be committed as well in the 
outlet buildings, as in the inſet, for all are parts of che Pauſſon-houle, and 
he that bzeaketh any of the outſet buildings doth bzeak Domum manſionalem, as 
well as he that bzeaks the inſet, 


Of intent to kill. ] Af a man be Indice, that he in the night time 13 f. 4, ubi, ſup, 
did felonioufly bzeak the houſe of I. S. ad verberandum ipſum I. S. this is no 

Burglary, becauſe it was but to beat, and not to kill. But if it were ad interſi- 

ciendum I. S. then it is Burglary, though he never touched him; foz the in- 

tent mult be to commit Felony, and not Treſpaſs, oz other thing that is not Fe- 

lony, the wozds of the appeal oz Indictment being, Quod Felonice & — — 

fregit, & intravit, &c. ſo as there muſt be a Felonious and Burglarious 


C Or to commit ſome other Felony. ] They be Burglers which .. 
bzeak any houſe oz Church in the night although they cake awaß nothing: other- 22 A 
wiſe it is of Robbery, as ſhall be ſaid hereafter : Dee Stanf. Pl. Cor. 30. b. 

The Statutes of 23 H. 8. cap.1. and 5 E. 6. cap. g. do not define what 
lary is, but take away the benefit of Clergy from certain kinds of Burglary, 
when an actual robbery is done, and when the owner z dweller, gt. is put in 
fear, cc. 02 when the owner oz dweller xc, is fleeping oz waking within any 
place within the pzecinc of the ſame houſe 3 theſe circumſtances do 
the Burglary : aud therefoze the makers of thole Dtatuces took away the bene- 
fit of Clergy not in all caſes of Burglary, but in thoſe particular caſes where a 18 H. cap. s. 
robbery is done, ac. But the Statute of 18 Eliz. cap. 6, hath taken away the 
benefit of Clergy in all caſes of Burglary : and hereby a good and equal mo- 
poztion is kept in all caſes of this nature. And boch aas of Parliament, and the 
reſolution of Judges do well agree together, which ſome not well obſerping 
have publiſhed manifeft errozs, which being in caſe of life are fic to be refozmed. | 

A any man ſhall bzeak a houſe by dap, and take away thence monep 39 Luz. cap. 3. 
to the value of five ſhillings oz maze, in any part of a dwelling houſe,oz —— 


„Cor. 264. 
39. K 9% 


23 H. 8. cap. 1. 
s E. S. ca. 9. 


belonging to the ſame, though no perſon be therein, Felony he. ſhall 
loſe the benefit of his Clergy, ſo as foz this + 1 
ars in caſe of Burglary. | 


K 3 


CAP. XV. 
Of burning of Houſes. 


De incebliierils I Aving now ſpoken of Burglaries, and Felonies concerning houſes, there 
inter leges Achel- H there reſteth one other of that kind, wherewith we will conclude this 
ſtanicap. 6. f0.64. diviſion, and that is, Burners of houles: which being a Felony by 
= bo cap. or. the Common Law, let us ſ& what our ancient Authozs, and old Parliaments, 
Hasbernet numera- and Recozds have left unto us thereof. 
tur inter ſcelera 2 The ancient article of the Eire was, De incendiariis nocturnis vel diurnis, 
in expiabilia. & combuſtionibus tempore pacis nequiter perpetratis. 
b 2 —— . b Hereot Bracton ſaith, Si quis turbata ſeditione incendium fecerit nequiter & 
14%, in felonia, vel ob inimicitiam, vel alia de cauſa, capitali ſententia punietur. Ne- 
quiter dico, quia incendia fortuita, vel per negligentiam facta, & non mala conſci- 
entia, non ſic puniuntur, quia civiliter agitur contra tales. 

Britton ſaith, Soit inquiſe de ceux que feloniouſment en temps de peace aient 
auters blees, ou auters meaſons arſes, & ceux que ſerr de ceo attaint, ſoient arſes, 
iſſint que ils ſojent punies per meſme le choſe dont ilz pecherent. 

— 4 Fleta ſaith, Si quis des alienas nequiter ob inimicitiam, vel prædæ cauſa tem- 

"wy pore pacis combuſſerit, & inde convictus fucrit per Apellum, vel fine, capitali de- 
bet ſententia puniri. 

Mirror. cap.1.$%. The Mirror, Ardours ſont, que ardent citie, ville, maiſon home, maiſon 

De Ardours beaſt, ou auters cateux, de Jour felonie en temps de pace pur hame ou vengeance, 

cap. 2. 5. 1% Pe K. In Appeal De Arſon. Iſſint Jeo diſe, &c. Que Sebright illonque eſt defamy, 


ſon. , g p a 
2 ＋ ＋ 6. &c. de ceo que a tiel jour, &c. en tiel meaſon, * ou biens, miſt le feu, &c. And 


Britton ſo. 16. 


Al arſon. afterwards en reſpons al arſon. Al arſon poit il dire, que laventure avient de 
ou biens. W. 1. miſchance, & nient de felony purpenſe. 
3 So hainous was this offence that in Anno. 3 E. 1. it was declared by Parli⸗ 


Hil. 7. E. * — ament, Que ſeux queux ſont priſes pur arſon feloniouſment fait, ne ſoient en aſ- 
31 — 8 cun manner repleviſables. Adjudicantur ſuſpendi, qui ex malitia præcogitata com- 
See 16 H. 5. nu. 23. buſſerunt 2 partem de Lynne in Com. Norff. 
Upon diſp Fol bills, threatning burning of houſes, #c. was made high 
Treaſon, whereof moze hereafter : but that act is repealed by 1 E. 6. cap. 12. 
and 1 Ma. Now upon that which hath been ſaid, our purpoſe is to frame a de⸗ 
ſcription of this Felony, as may alſo be warranted by our Pear-books, and the 
common opinion and experience at this day, 
( Burning is a Felony at the Common Law, committed by any that mali⸗ 
; 8 cioully and voluntarily, in the night oz day, burneth the houſe of another, 
— ancient au m let us peruſe this deſcription by all his material parts, 
3 K. 7. 10. C Burning.] Putting of fire into any part of a houſe, whereby that part 
11 H. 7. 1. burneth. Foz it is neceſſary, that there be a burning, but it is not neceſſary that 
23 H. 8. cap. 1. all 02 any part be wholly burnt, noz that the fire hath any continuance, but the 
1 6 SENS . tz ent only ſuficeth not, As if one put fire into any part ofa houſe, and it burn⸗ 
4% 5 Ph. & Mar. eth not, this is no Felony, for the wozws of the Indictment be, Incendit & com- 
cap. 4 lib 11. buſſit. Again, if it doth burn, though it goeth out ok it ſelf, it is Felony, 
35. Alex- , 
— C By the Common Law.] This is p2oved by all the ancient Au⸗ 
I U. 5. ubi ſupra. thozs, Ads of Parliament, and Books afozeſaid, and the reaſon thereof is,, foz 
- that burning ok houſes being an hoſtile action, is preſumed in Law to be done 
maliciouſip foz revenge, and as an enemy, to conſume the ſame by fire in time of 
peace 


_ — _ — — 
- 
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peace, It was made in ſpecial manner High Treaſon (as befoze is ſaid) viz. 5 H. 6 ca. 6. 
it any thzeatned by caſting of bilg, to burn an houſe, if money be not laid in a 3 10. Per. 
certain place, and after din burn the houſe.: but thts Treaſon is repealed by High Treaſon. 
1 E. 6. cap. 12. and 1 Mar. but yet the Felony remaineth fill : foz In proditi- Now, | 
tione (as hath been ſaid) implicatur felonia. | 


C Maliciouſly and voluntarily.] Pꝛoved alſo by the wozds of the In⸗ 
dictment, which be, Voluntarie ex malitia ſua præcogitata, & felonice. Foz if 
it be done hy miſchance,oz negligence, it is no Felony, as befoze — — | 
The Lawdoth ſometime imply, that the houſe was burnt malicioufly, and vo⸗ 
luntarily. As it one intend to burn the houſe of A. only, and not the houſe 
of B. and pet in burning the houſe of A. the houſe of B. is burnt; in this 
caſe the burning of the houſe B. is Felony, becauſe it pꝛocteden of the ma⸗ 
licious and voluntary burning of the houſe of A. and the event ſhall be 
coupled to the cauſe, which was voluntary and malicious: and therefoze in the 
Indictment foz the burning of the houſe of B. it ſhall be ſaid, Voluntariè ex ma- 
litia ſua præcogitata, & felonice, &c. 


C The houſe of another.] This is not only intended of Inſet hou- 
ſes, parcel of the Panſton-houſe, but to the Dutſet alſo, as Earn, Stable, 
Cow-houſe, Sheep-houſe, Dairy-houſe, Pil-houſe, and the like, yarcel of r. 44. Eliz. 
the Panſion-houſe : but burning of a Barn, being no parcel of a Panſion- Coram rege Rot- 
hottſe, is no Felony : and yet if there be Cozn or Yay within it, the burning 20. 229. Lib. Int. 
thereof is Felony, though the Barn be not part of a Panſion-houle. * But 3 ” 25+ b, 
the offender is not ouſted of his Clergy but where he burns ſome part of a gt 222: 

„ bz a Barn with Cozn. | * Pl. Com. 475. 

Note the ancient Authozs extended this Felony further then houſes, viz. to 
ſtacks of Cozn, Mapnes oz Carts of Coal, Wood oz other goods. And it is 
ſaidin 3 H.7. ubi ſupra, Certum eſt qudd crematio domorum felonice fuit felo- 
nia per communem legem. | | 

The attempt to burn a ſtack of Cozn was made Felony by che Statute of 3 & 4 E. C. c. 5. 
3 & 4 E. 6. but this is repealed by 1 Mariz. 

Burning of the frame of a houſe was made Felony by the Statute of 37 K.8. 
_— the frame of a houſe is no houſe : but that is repealed by 1 E. 6. cap. 12. 
& 1 Mariz. 

43 Eliz. cap. 13. It is Felony if any within the Counties of Cumberland, 43 El. ca. 13. 
Northumberland, Meſtmerland, oz the B. of Dureſm wilfully, and of malice 
_ 102 cauſe to be burnt any Earn oz ſtack of Cozn oz grain, without benefit 

Clergy. 

Note a diverſity between the Jndictment of Eurglary and burning; foz the Bra. lib. 3. fo. 
Indictment of Eurglary muſt ſay, (as hath bern ſaid) domum manſionalem, 146. b. 
but ſo need not the Indictment of burning, but domum yiz. a Barn, #c. Malt⸗ 
houſe, oz the like. 


37 H. 8. ca. 6. 


* 
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See the 1. part of 


che inſtiiuies. 


8. 101. 
Cuſtom. de Norm. 


4 Inc. leges Canu. 


fo. 146. 


Dracton lib. 3. 
fo. 150 b. 
Britton fo. 22. 
Fleta lib. 1. 
ca. 37. Mirror. 
Cap, 1. 8. 10. 


Britton & Fleta 
Ubi ſupra. 
14 E. 3. cor. 115. 


Bract. lib. 3. ſol. 
150. b. 


10 H. 3. Cor. 434+ 
Britton ſo. 24. b. 


E. g. 14. 
4. 4» 2. 


C AP. XVI. 
Of Robbery. 


Obbery is a Felony by the Common Law, committed by a violent af- 
ſault upon the perſon of another, by putting him in fear, and taking 
from his perſon his money 02 other goods of any value whatſoever. Der 

Inter leges Canuti, apertz compilationes numerantur inter ſcelere hominum in- 


expiabila. 


¶ Robbery. ] 5 It is derived de la Robe, both becaule in antient times 
( as ſometime pet is done ) they bereave.the true man of ſome of his robes v3 
garments, and alſo foz that his money q other goods are taken from his per- 
ſon, that is, from oz out of ſome part of his garment, oz robe about his perſon, 
And is ranked in this place, foz that it concerneth not only the goods, but the 
perſon of the owner, We call it Robberia & rapina,and the theef Raptor. Where- 
of Bracton faith, Eſt enim quaſi furtum rapinæ, que idem eſt, quantum ad nos, 
quod roberia, & eſt genus contrectationis contra voluntatem Domini, & ſimilis 
pœna ſequitur utrunque delictum, unde prædo dicitur fur improbus : quis enim 
magis contrectat rem alienam invito domino, quam ille qui rapit ? 


C Felony by the Common Law.] This is agreed of, of all, both an- 
cient and late, without any queſtion, and it is vemed in Law to be among the 
molt hainous Felontes, Crimen improbifſimum. 


C Violent Aſſault. '] This agreth with the Indictment, Violenter & 
felonicè cepit, &c. 


C By putting him in fear. ] This agreth alſo with the Invictment : and 
this circumſtance maketh the difference between a Robber and a Cuc-purſe : 
both take it fromthe perſon, but this takes it clam & ſecrete, without aſſault 
82 putting in fear, and the Robber by violent aſſault, and putting in fear, It 
one cut a purſe, with mony in it above twelve pence, he thall be hanged, and 
the benefit of Clergy is taken from him. But of ancient time the punichment 
was otherwiſe, S. captus in London cum burſa quam ſcidit cum tribus ſolidis, 
& hoc non potuit dedicere, & ideo amittat dextrum pollicem. Britton ſaith, 
Des cinſors des burſes, voylons que celuy que la burſe coupa fi auter mavieſe ne eyt 
feyt, eyt judgment de Pillory 3 & filz eyent emble auter choſe meinder de 12. 
deniers, perdent un oraile, & fi le choſe paſſe 12. deniers eyent judgment de 
mort. 


C By taking. ] The woꝛds of the Indictment be, violenter & felonice 
cepit, Hic opus eſt interprete. Foz it mult be underſtood, that there is an actu- 
al taking in ded, and a taking in Law, and that may be, when a thief receiveth, 
ec. For example: Af thieves rob a true man, and find but little about him, 
take it, this is an actual taking; and by means of death, compell him to ſwear 
upon a Book to fetch them a greater ſum, which he doth, and deliver it unto 
them, which they receive, this is a taking in Law by them, and adjudged 
Robbery : Foz fear made him to take the oath,andthe oath,and feat continuing, 
made him bꝛing the money, which amounteth to a taking in Law, and in this 
caſe there need no ſpecial Indictment, but the general Invictment, ( quad vi- 
olenter & felonice cepit ) is ſufficient. And ſo it is, if at the firſt, the true 
man for fear deliver his purle, xc. tothe thiek. a 

This 
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This word 1927 neceſſarily implierh, that the thief muſt be in poſſeſſion 
of the thing ſtoln: Foz example, At tes bo; o purſe of the true man be faſtney 
to his girdle, #c. and the thief the moꝛe eaſily to take the bag 02 purſe, do cut the 
girdle, whereby the bag oz purſe falleth to the ground, this is no taking, foz the 
thief had never any flion thereof, & (ic de (imilibus : bait if the chief had ta⸗ 
ken up the bag, 02 purſe, and in ſtriving had let it fall, and never took it again, 
this had ben a taking, becauſe he had it in his polleflion ; z foz the continuance of 
his poſſeſſion is not required by Law. 


C From his perſon. ] The wozvs of the Indictment be, a perſona, &c. 
If the true man ſeeking to eſcape, foz the ſafeguard of his mony, cal it into a 
buſh, which the thief perceiving, takes it; This is a taking in Law from the 14 E 3. Cor. 115. 
perſon, becauſe it is done at one time. If the true man had caſt off his ſurcote, 
oz other uppermolt garment, and the ſame lying in his pelence, a thief aſſault 
him, ec. and take the ſurcote, this is robbery 3 foz that which is taken in his 
pzeſence, is in Law taken from his perſon : And fo it is of the hozfe of a true 
man, which ſtands by him, Et lic de ſimilibus. 

In ancient Authozs and Recozds, in Pleas of the Crown, you ſhall read N 
Sakebere, &c. whom we will derive and explain. Sakebere, Sacbere, oꝛ Sacbur 
Sac, 03 Sak is an ancient French wozd, and fignifieth a bag, purſe, oz pawch, 
that Sackbere is he that did bear the bag, cc. and in legal unverſanding,is he that 
was robbed of his mony in his bag. And this 2 with the — 
thereof by Bracton, viz. Furtum vero manifeftum eſt, ubi latro depr us eſt ſei- — lib. z. fol. 
ſitus de aliquo latrocinio, viz. Yondhabende, | Bacberende, & inſecutus fuerit * whe — OTTER 
per aliquem cujus res illa fuerit, qui dicitur Sasaburth, And herewith agreth Fle- grjwcou 10. Pa.. 
ta lib.1. c. 42. f. Sunt autem, &c. And Britton f0.22.b. & 72. b. agrieth herewith, & 72. b. 
and calleth him Sakebere; and ſo doth Juſtica Stanford. Phcor. ſo.2 8. — Staal. ſo. 28. 
which (as we take ene nary verfvevol rhoſy rigs won, S* d 
that is, he that did bear the bag, c. Nen 


(of What value ſoever, } Thotigh i be under he h 
nce that ts taken, (as to the value of a peuuy oz twopoute) Ris robbery} 


alut of 7 140 jm. 113. 


mewhat mult be taken; foz the aſſault anly ta rob wiihout ta 12 N81 
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N offender ſhall have t de Cher, © the Stamme 
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Cap. 18,19: 


8 H. 6. Ca. 12. 8 


CAP. XVIII 
W here eſcape Voluntary is Felony. 


E have alſo ſpoken ſomewhat hereof in the expoſition of the ſaid Act of 
W x E. 2. And the voluntary eſcape can be nv Felony in the Gaoler, un⸗ 
leſs the Pꝛiſoner be under cuſtody by lawful Warrant erpzeſſing the 
offence, which you may lee there at large. 
2. There muſt be a Felony done at the time of the eſcape : foz a relation 
which is but a fiction in Law, ſhall never make a man a Felon, as likewiſe 
there it appeareth. Ser Stanford lib. 1. cap. 26. 


C AP. XIX. 
Of Felony by ſtealing, carrying away, with- 


drawing or avoiding of Records, &c. 


8 H. 6.cap. 19. 


Iaſcun Record ou parcel dicel, Brief, Retorn, Pannel, Proces, 
ou Garrant d Attorney en les Courts le Roy, de Chancery, 
Eſchequer, lun Banke ou lauter, on ſa Treaſorie, ſoit volun- 
tarement emblee, emport, retreit, ou avoide per aſcun Clerke,ou 
auter perſon, a cauſe de quel aſcun Judgement ſoit reverſe : Que 
tiel embleor, emporter, retraber, & avoider, lour procurators, 
concellors, & abettors ent endites, & ſur proces ſur ceo fait, out 
duement convidts per lour proper confeſſion, ou per enqueſis pren- 
der des loial homes, (dont Ia moity ſoit des homes daſcun Court 
de meſme les Courts, & lauter-moity des auters) ſoient adjudges 
pur felons, & encorgent la pain de felony, & que les Fudges de les 
Courts de IunBanke,ou de lauter eyent power de oier & terminer 
tielz defauts devant eux, (& ent fait punition,come q vant eft dit. 
F any Record or parcel of the ſame, Writ, Retorn, Pannel, Proceſs 

or Warrant of Attorny in the Kings Courts of Chancery, Exche: 
quer, the one Bench or the other, or in his Treaſury be willingly ſtoln, 
taken away, withdrawn, or avoided by any Clerk, or by other perſon, 
becauſe whereof any judgment ſhall be reverſed : That ſuch ſtealer, 
taker away, withdrawer, or avoider, their procurators, counſellors, 
and abettors, thereof indicted, and byProceſs thereupon made there of 
duly convict by their own confeſſion, or by inqueſt to be taken of 
lawful men, ( whereof the one half ſhall be of the men of = Court 
of the ſame Courts, and the other half of others) ſhall be judged for 
Felons, 


, 


* 
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Felons, and ſhall incur the pain of Felony. And that the Judges of 
the ſaid Courts, of the one Bench or of the other, have power to 
hear and determine ſuch defaults before them, and thereof to mike 
due puniſhment, as afore is ſaid. 


Che milchiek befoze this Statute, was, That whereas Recozds are. of ſuch 
high nature and credit, as they impozt in themſelves abſolute verity without 
contradiction 3 to the end that there might be an end of contention and contro- 
verfie, and men might reſt in fafty and repoſe, certain Clerks and other per- 
ſons vid often times imbelel Recv2ds oz ſome parcel of them, and ſometimes a 
Wzitt, Retozn,Panell,Pzoceſs, oz Warrant of Attorney, oz rale oz vitiate the 
lame ; by reaſon whereof divers jirdgments were avoided oz reverſed, whereby 
no man as the (Dtatute ſaith) had any thing in ſurety. This was a great miſ- 
pꝛiſion foz the which the offenders therein might be punithed, either at the ſujc 
dt the King by indictment, 02 at the ſuit of the party by an Action upon his caſe, 
Dee the Reco2d concerning this matter following. Placita coram Juſticiariis de 
Banco Termino Trinitatis, Anno 19 E. 1. Rot. 57. indorſ. 

Radulphus de Greſhope communis Attornatus de com. Weſimerland malitioſe 
Rotulum excurtavit & abſcidit, & ideo per annum & diem committitur Turri 
London, Poſtea Anno 20 E. 3. per mandatum Regis libetatur, & per Juſticiarios 
ei eſt inhibitum ne de cætero in eadem curia de aliquibus negoriis ſe intromittat. 

Which remedy and puniſhment were thought too weak againſt Clerks any 
other perſons, which (committing ſuch things) commonly were of ſmall 
ability: cherefoze this Act, conſtdering the danger bf che offence, maketh che 
ſame Felony, as by the letter thereof appeareth. 


C Si aſcun* Record. ] A Reco2d is regularly a Ponument dz Act Judi⸗ See the firſt part 
cial befoze a Judge, oz Judges, in a Court of Recozd entred in (a) Parchment in t a Lnfticures, . 
the right Roll. It is called a Reco2d, foz that it recoꝛdeth oz beareth witneſs of — * 
the truth, and is deri ved of the Uerb Recordor, where of the Poet ſpeaketh. (4) 9 E. 4.3. b. 

— $i rite audita recordor. | 16 El. Dy. 330-4. 

It hath this ſoveraign Pziviledge, that it is pzoved by no other but by ie ſelf, Virgil. 
Monumenta (quz nos Recorda vocamus) ſunt vetuſtatis & veritatis veſtigia. And 
albeit the cauſe adjudged be particular, yet when it is entred of Recozd, it is of 
great authozity in Law, and ſerve foz perpetual evidence, and rherefoze ought to Rot. Parl. 46 E.3. 
be common to all, yea, though it be againſt the King : as it is declared by Act of 9 H. 7. 16. Sce 
e in Anno 46 E. 3. which you map read in the Pzeface to che third n Freface co the 

ok of my Repozts, 3 „ 

C Erich, Retorne, Panel, Proceſs, ou Garr D'attornie. ] All thele 
are Cufficiently known, and yet have we treated of the lame in the Firſt part of 
the Inſtitutes. ** 


¶ En les Courts le Roy.] Here are expzell Ip named four ät the Rin 
Todtrts, viz. the Chancery, the Exchequer, vings Bench, and 45 ngs 
of Common Pleas, and hereunto is adved the Kings Treaſury : S0 as che A4 
extendeth not to any other Court oz place then is here named. | 


C Chancery. ] This muſt ve iiderſtood of che Court of Chancery, 

which pzoceedeth acco2ding to the courſe of the mon Law, as in caſe of 

iviledge, of Scire Facias upon Recognizances, Traverſes of Dffices and the 

ke: fo2 as to thele it is a Court of Recozd, but as to the pzoceeding by En- - |, Ty 
glich Bill in courſe of equity, it is no Court of Recozd, foz thereupon no Wait 37 K. 6. 14. 
of Ertoz lyerh, as in the other caſes, 


C Ou fa Treaſury.] The Kings Treaſu is called Thefauratia Regis, 
the place where the Kings Treaſure is kept. This Treaſure is twofold, viz. 
his Poney oz Coin: and another, that is far re pꝛecious and — 0 
4 
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— ſhole be the ſacred Judgements, Reco2ds, and other Judicial pzoceedings under 
. the ſafe cuſtody of the Treaſurer, aud Chamberlains of the Crchequer. Ann 
- i d. this Treaſury is partly in the Cxchequer, and partly in the Tower of London: 
z, gz there be ancient Volls of the Treaſury remaining in the Tower. And 
there ſoꝛe this Act intending to include both the one and the other, ſaith general- 

ly, en ſa Trealoric. 


¶ Soit voluntarcment emblee, emport, retreit, ou avoide, ] Jn the 
Indicment upon this Statute beſides Felonice, this wozd | voluntarie ] muſt 
ok neccſſity be uſed, to agree with this At, Bere be four wozds uſed, emblee 
ſloln, cmport carried away, retreit withdrawn, ou avoide oz avoided, So 
as the ſcnſe is, if any Recozd 02 part of it, Wit, Retozn, Pannel, Pzoceſs oz 
Warrant of Attozney, cc. be foln, carried away, withdzawn, oz avoided, gc. 
And this wow | avoided ] is a large woꝛd, and doth include raſing oz clipping, 


2 R. 3, 10. ö , mw 
* 02 cutting off the ſide, oꝛ other part of the Roll, oz any other kind of avoiding the 
lame, 
2 R. 3. 10 ¶ per aſcun Clerk ou auter perſon. ] This Ac doth not extend to any 


Judge ok the Court; both becauſe it beginneth with a Clerk, ac. and foz that 
8 R. 2. cap. 3. by che Statute of 8 R. 2. a penalty is inflicted upon a Judge, cc. foz making 
any falle Enty, raſing any Noll, oz changing any Uekdick. Scr the Stat. foz it 
entendeth alſo to Clerks, Only this is to be obſerved in that Stat. that where 
it is ſaid, [the Bing and his Council.] it is intended ok the Court of Juſtice 
where the matter dependeth: koz the Judges are the Kings Council foꝛ Judica⸗ 
2 B. 3. 1% ture and proceedings accozding to Law and Juſtice. 

Jultice Ingham paid in the reign of E. I. Eight hundzed Parks ſoz a Fine 
fo2 that a poo2 man being fined in an action of debt at thirteen ſhillings four 
pence, the ſaid Juſtice moved with pity cauſed the Roll to be raced, and made 
it ſir ſhillings eight pence. 

This caſe Juſtice Southcot remembzed, when Catlyn Chief Juſtice of the 
Bings Bench in the reign of Queen Elizabeth, would have o2dered a raſure of 
a Noll in the like caſe, which Southcot, one of the Judges of that Court, utterly 
denyed to aſſent unto,and ſaid openly, That he meant not to build a Clock-houſe; 
fo2 ( ſaid he) with the Fine that Ingham paid foz the like matter, the Clock- 
houſe at Weſtminſter was builded, and furniſhed with a Clock, which continu- 
eth to this day, 


C A cauſe de quel aſcun judgement foit revers. ] This At extendeth 
only to Recozds, whereupon Judgment is given. Eut whether Judgment be 
given in cauſes Criminal at the ſuit of the King upon an Indictment, oz at the 
ſuit of the party in an Appeal, oz in Actions real, perſonal, oz mixt, oz of the 
like nature, this Act extends thereunto, if Judgment be afterwards given, any 
to dutlawzies, foz there Judgment is given per judicium Coronatorum. Foz it 
is not material whether the act be done againſt this Statute, either befoze o2 af- 
ter Judgment, fo Judgment be given. 


C Revers. ] Js here taken, not only where the Judgment is made erro- 
neous and to be reverſed by Wit of Crro2, but where the Judgment is ſo adni⸗ 
hilated and made void, as it bindeth not, oz may be reverſed 02 avoided by Plea, 
Dee the Kook in 2 R. 3. fol. 10. which expoundeth well this Statute, 

C Que tiel embleor, emporter, &c. lour Procurers, Councel- 


lors & Abettors, &c. ] This Ac expꝛelly extendeth to Acceſſozies, bes 

| foze, and leaveth acceſſozies after to the conſtruction of Law, yet may there 
Vid. 3. & 4. Ph. & be acceſlories after the fact: fo2 whenſoever an offence is made a Felony by Act 
Juſtice ** of Parliament, there ſhall be acceſſozies to it both befoze and after, as if it had 
Reports ,ubiſupra, VEN a Felony by the Common Law, and therefoze though this A exp2ellech 
P atceſſozies 
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acceſſozies befoze, yet it taketh not away accefſo2ies after, but leaveth them to Stanf. Pl. Cor. | 


the Law, contrary to the opinion of Juſtice Stanford. Mer befoze the Crpoſition 
of 3 H. 7. fo taking away of Women againft their will, 


C Ent endites. ] If the acts that make this | | 
Counties, the Indictment faileth, as hath been ſaid befoze upon the Statute of 
2 & 3 E. 6. cap. 24. And this cale of Felony riſing in two Counties, is not hol- 
pen by any @tatute pet made, 


¶ Dont la moity ſoit deshomes daſcun court, ] Here is a party 
Jury, the one half to be of the Officers and Clerks of the Court, #c. foz their 
knowledge, and foz the better infozmation of the others, 


C Et que les Judges des dits Courts de lun Bank ou delauter ey- 
ent power de oier & terminer tiels defaults devant eux, & ent faire 


punition, come et avantdit.] This clauſe is in natute of a Com- 
miſſion to the Juſtices of either Bench, ik the offence be committed in the 
County where the Benches do ſit. And the Juſtices of either Bench have a 
concurrent authozity, and which of them inquire firſt ſhall pꝛocted: but if the 
Felony be committed in another County, then where the Benches ſit (as foz 
example, in Hurry, Pertfozdſhire, cc.) there the Juſtices ought to have a Com- 


be committed in two 2 R. 3. fo. 19+ 


miſſion. But if the Bench ſit in Middleſex, and the Felony is done in London, 2 R. 3- 105 


in which caſe a Commiſſion is requiſite, as is afozeſaid, But then ſome have 


ſaid, that by the Charters of London confirmed by Parliament, the Pajoz ought 2 R. 3. 114 


to be p2incipal in the Commiſſion, and the Pajoz is none of the Judges autho- 
rized by this Act to hear and determine this Felony, but the Juſtices of the one 
Bench oz the other: And therefoze the Statute being penal, and to be taken 
ſtrictly, no pꝛoceeding can be, Sed Salva res eſt: Foz the Charters of the City of 
London extend only to ſuch offences committed in London, whereof the Pajoj 
with others by Commiſſion may inquire of, hear, and determine, and not ts 
ſuch offences ſo annexed by authozity of Parliament to other perſons (as in this 
caſe to the Juſtices. of the one Bench oz the other) as the Pa joꝛ is not wartan⸗ 
ted by the ſaid Act to inquire, cc. And therefoze a Commiſſion in this caſe map 
be made to the Juſtices of the one Bench oz the other, omitting the Pajoz, ne 
Curia Regis deficeret in juſtitia exhibenda. 


And albeit this kind of Felony is an heinous offence, pet may the offenders 4 7 7- cap. 13. 
therein have their Clergy : Foz untill the reign of H. 7. ( that we may note it * 7· cap. uit. 


once foꝛ all)the benefit of Clergy was not taken away by any Act of Parliament 
in caſe of Felony. As foz the atute of Bigamis made in 4 E. i. it was but an ets 
poſition and allowance of the conſfitution made at the general Council at 'Ly- 
ons concerning the ſame, as befoze hath been ſaid. But (as we remember) the 
firſt D:atute making a new Felony that took away the benefit of Clergy, was 
the Statute of 7 H. 7. concerning Soldiers. Vide Lib. 8. fol. 160. & lib. 11. 
fo. 11, 


7 H. 7. cap. 17 


Cap. 20 


CAP. XX. 


Of FPelon in ſuch as uſe the Craft of 
Multiplication. 


8 cap. 4. One from henceforth ſhall uſe to multiply gold or ſilver, or uſe 
1 N the craft of Multiplication : and if any the ſame do, he ſhall 
incur the pain of Felony. 


This is the ſhoꝛteſt Act of Parliament that we remember; befoze the making 

whereof, divers of the Nobility, Gentry, and others did waſt and conſume a 
great part of their inheritance, and wealth, about the art of Pultiplication, by 
the ſubtill and ſiniſter perſwaſton of certain impoſters and deceivers, which 
took upon them to be skilful therein, and to be able to multiply gold and ſilver, 
being themſelves fo2 the molt part very pooz and indigent perſons, of whom it 
was ſaid, Quod pollicentur aliis ingentes divitias, & ipſi petunt parvas drachmas. 
Dee Chaucer our Engliſh Poet, who wzote about the time of the making of this 
Act, in the tale of the Channons Peoman, fo. 63. (in libro meo, ) that the end 
of this ſliding and curſed craft ( fo full of impoſture and deceit ) is extream beg- 
gery: He is wozth the reading, fo2 he diſcovereth the ſecrets of this Craft, as 
our Act terms it. 
+ Now ſeeing the end of this feignevArt of Pultiplica tion is meer deceit, and 
tendeth to the undoing of many; At this Parliament the uſe of this craft of 
Multiplication is made Felony. Foz the better underſtanding of that which ſhall 
be ſaid, it is to be known, that there are ſir kinds of metals, viz. Aurum, Ar- 
gentum, Es, five Cuprum, (quia inventum fuit in Cypro) Stannum, Plumbum, & 
Ferrum. That is to ſay, Gold, Silver, Copper, Tynne, Lead, and Iron; foz 
Chalybs Steel is but the harder part of Jron, and Orichalcum, Aurichalcum, viz. 
Latt yn 02 Bꝛals is compounded of Copper and other things. 


C The craft of Multiplication. ] That is, to change other metals 

into vezy Gold oz Silver. And this they pꝛetend to do by a Quint eſſenſe, oz a 

fifth ellence, four Ellences oꝛ Elements we know, Fire, Air, Water and Earth, 
* 5 E. 6. Dier 88. but ſay they, this Cuint eſſence is a certain ſubtil and ſpiritual ſubſtance ex⸗ 
Rot. Pat. 34 H. 6. tracted out of things by ſeparation from the four Elements, differing really from 
(H) Ro. pat. 3 l s. their elence, as Aqua vitz, the ſpirit of wine oz the like, and this is called Elixer 
G J Ro. pat. 34 H.5, 02 the Philoſophers ſtone, and it is part of Alchemy, oz Chemy, in Latine Ars 
m. 7. Chemica. The Dffenders therein are called Pultipliers, Chymiſts, Alchemiſts, c 
— — There * may be acceſſozies to this new Felonp, both befoze and after. King Hen- 
nominat Mela. 1 the fifth, by his Letters Patents, De concilii ſui deliberatione deputavit 
Mentiendi & ſal- Wilm. Cautelo & alios cives civitatis London ad inveſtigandam veritatem ſuper 
lendi artem. hiis que in ſcriptis erunt eis monſtrata, pro multiplicatione Nuniſmatis, tam de au- 
P * he — ing ro, quam argento, & quicquid in præmiſſis egerint, cum eorum opinione referrent 
— — in ſcriptis regi & concilio ſuo. 
Peucerus The like Letters Patents Anno 35 H. 6. pro Thoma Harvy & aliis. 
Chaucer ubl ſupra. Rex(b)ex ſua regali przrogativa, &c. dedit licentiam Johanni Faceby & aliis a 
—— (ng veftigandum, proſequendum, perficiendum quandam preciofiffimam medicinam, 
— in funum quintam eſſentiam, lapidem Philoſophorum nuncupatum, nec non poteſtatem fa- 
quicquid ineptus ciendi & exercendi tranſmutationes metallorum in verum Aurum, & Argentum, 
ait. with a Non obſtante of this Statute of 5 H. 4 By theſe Letters Patents this 
= — a Act is moe explained than by any Reco2d we have ſeen, 
Tic, 7. fo, 357. How theſe ſeveral kinds of metals, as is ſuppoſed, p2oceed oziginally from 


Sulphur 
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Sulphur and Quick⸗ſilver, as from their Father and other, and other things de Scanff. pl, 
concerning the ſame, you may at your leiſure read in George Agricola, lib. 10. Ct. 37. b. 
cap. 1. Encelms lib. cap. 1. PI. com. 339. | 3 

Almighty God in the fourth day created the earth, and no mention is made Gen. cap, 1. v. g. 
of metals, foz that they were as parts of the earth, cap. 4. v. 11. 

The fatal end of theſe five are beggery 3 This kind of Alchymiſt, the Pono⸗ 
poliſt, the concealer, the Jnfozmer, and Poetaſters, 

Sæpe pater dixit, Studium quid inutile tentas ? 
Mæonides nullas ipſe reliquit opes. 
J could give examples (ot mine own oblervation) of all theſe, if it were 


pertinent to our purpoſe. 


1 


CAP. XXI. 


Of Felony in Hunters in the night, or with paint- 
ed faces, in any Forreſt, Park, or W arren. 


T every ſuch time as information ſhall be made of any un- 1 H. 7. cap. i. 
lawful huntings in any Forreſt, Park, or Warren by night, or 
with painted Faces, to any of the Kings Council, or any of the 
Juſtices of the Kings Peace in the County where any ſuch hunting 
ſhall be had, of any perſon to be ſuſpected thereof, it ſhall be law- 
full to any of the ſame Councill, or Juſtices of Peace, to whom 
any ſuch information ſhall be made, to make a warrant to the She- 
riff of ſuch County, or to any Conſtable, Bayliff; or other Officer 
within the ſame County, totake and arreſt the ſame perſon and perſons 
of whom ſuch information {hall be made, and to have him, or them 
before the maker of the ſame Warrant, or any other of the Kings 
{aid Council, or his Juſtices of Peace of the ſame County. And 
that the ſaid Councellor or Juſtice of Peace, before whom ſuch per- 
ſon, or perfons ſhall be brought, by his diſcretion have power to 
examine him or them ſo brought, of the ſaid hunting, and of the 
ſaid doers in that behalf: and if the ſame perſon * wilfully conceal * See the expoſi- 
the ſame huntings, or any perſon with him defective therein, that . — 
then the ſame concealment be againſt every ſuch perſon fo conceal- after ia this chip. 
ing Felony, and the ſame Felony to be enquired of and determined, 
as other Felonies within this Realm have uſed to be; and if he then 
confeſs the truth, and all that he ſhall be examined of, and knoweth 
in that behalf, that then the ſaid offences of my him done, 
be againſt the King our Soveraign Lord, but Treſpaſs fineable, by 
reaſon of the ſame confeſſion, at the next general Seſſions of the 
Peace to be holden in the ſame County, by the Kings Juſtices of 
the ſame Seſſions there to be ſeſſed. And if any reſcous, or diſobei- 
ſance be made to any perſon having authority to do execution, or 
Juſtice by any ſuch warrant; by any perſon, the which ſo ſhould be ar- 
reſted, ſo that the execution of the ſame warrant thereby be not had, 
that then the fame reſeous and diſobey ſance be Felolny, W 
ter- 
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determinable, as is aforeſaid. And over this, it is enacted and ſtabli- 
ſhed, that if any perſon or perſons hereafter be convict of any ſuch 
huntings with painted Faces, Viſors, or otherwiſe diſguiſed, to the in- 
tent they ſnould not be known or of unlawful hunting in time of 


night, that then the ſame perſon or perſons ſo convict, to have like pu- 
nition, as he or they ſhould have, if he orthey were convict of Felony. 


Now let us peruſe the wozds of this new and ill penned Law, 


C By night, or with painted Faces. ] That is to ſay, either by night 
oz in the day with painted Faces, foz that doth equal the caſe of the night, 
in reſpect the offenders cannot be known, oz diſcerned, in regard of ſuch diſgui- 
ſings. And albeit the body of the Act ſpeaketh only of painted faces, yet it ex- 
tendeth to viloꝛs and other diſguiſings, foꝛ thoſe wozds are in the Pzeamble re- 
hearſing the miſchief, and the remedy mult be appliable thereunto, and the laſt 
bꝛanch of this Act doth make this point clear. 


C As information ſhall be made, &c. of any perſon to be ſuſpect. 
Hereby it appeareth, that a bare infozmation without ſhewing juſt catiſe of 
ſuſpition at the leaſt, is not ſufficient to ground a warrant accezding to this 
Act, foz the wo2ds be, | Of any perſon to be ſuſpected. | And this Ad is gene- 
ral, and extends to all perſons of what eſtate oz degree ſoever, and as well to 
women as to men,foz the woꝛds be | if any perſon. ) And generalia verba ſunt ge- 
neraliter intelligenda. And it is neceſſary fo2 him that taketh the inkozmation, 
to take it in wꝛiting, becauſe it is the ground of his warrant, | 


21 E. 1. tit. Fo ¶ Of any unlawful huntings in any Foreſt, Park, or Warren. ] This 

reſts Raſt, 13. Act doth not extend to any Chaſe of the King, oz of any other perſon, neither 
doth it extend to any Fozreſts, Parks, oz Warrens in uſe oz reputation, and 
which are not Fozrefts, Parks, oz Warrens in Law. @e the Firſt part of the 
Inſtitutes d. 378. What a Fozreſt, a Chaſe, and a Park, cc. is. 


C To any of the Kings Conncil. ] This is underſtood of the Kings 
Pꝛivy Council; and any one will ſerve, but he muſt be dwelling in the Coun⸗ 
ry where ſuch offence is committed, 


¶ Or to any the Juſtices of the Kings Peace,&c. ] And likewiſe 
« any one Juſtice of the Peace will ſerve. 


| C Warrant. ] This Warrant ought to be in wꝛiting under the Seal of 
him that maketh it, | | a 


C Before the maker of the fame Warrant, or any other, &c. ] 
0 as the Officer may carry the party arreſted befoze any Pꝛivy Councelloz, oz 


— of Peace within that County, and to that effect muſt the warrant be 


C By his diſcretion have power to examinehim or themſobrought 
of the ſaid ͤ— and of the doers in that behalf.] So as the ex⸗ 
amination muſt conſtſt upon two parts. Firſt, of the hunti the party him⸗ 
ſelf, Secondly, of other doers in that behalf. . 1 

D. Haward fen. ( And if we _ m—_ WY conceal the ſaid hun- 
pore n 24 ting, Or any perſon with him defective therein.] This bzanch be- 
10 K. 1. 153. fngin the disſunatbe, it he conceal either his own offence, oz of the — miſ- 


vide Camden doers with him therein, the letter of this Act is that it is Felony, but by con- 
Brit. 210. ; | fruction 
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ſtruction upon the whole Statute, it is no Felony: And a hunting without kil- 
ling of any game, is within the danger of this Statute. 
This Att is to be taken ſtrialy; foz it is the firſt Law that was made foz 
the making of any Hunting Felony, againſt that excellent and equal bzanch of 
Carta de Foreſta. Nullus de cætera vitam vel membra pro venatione noſtra, &c. Cart. de Foreſt 
Sie the Statutes of 21 E. 1. 1 E. 3. fiat: 1. c. 8. 7 R. 2. c. 4. Welim, c. 8. Regitt, cap. 10. 
fol. 9. F. N. B. fo. 67. Vet. N. B. 41. 45 E. 3. 7. 33 H. 8. Dier. 50. | 
The old Statutes concerning the Fozzeſts are called the good old Laws, and Rot. Parl. 9 H. 4. 
Cuſtoms, and commanded to be obſerved; and therefoze this new Act of H. 7. nu. 40. 
is too ſevere foz beaſts that be ſeræ natura, whereof there can be no Felony by the 
Common Lawz and that in caſe of the Fozreſts, Parks, cc. of ſubjects which ne⸗ 
ver was befoze: and therefoze the Judges have made a favourable conftructicn, 


as hereafter in this Chapter you ſhall find, 


C And if he confeſs the truth, and all that he ſhall be examined 


of, and knoweth in that behalf. ] That is, of his own guiltineſs, and 
of other mildoers with him, then this Act makes it no Felony, but treſpaſs fine- 
abl? as it was befoze : But it muſt be a willful concealment ; therefoze if be 
knew not the names of the other miſdoers, oz knew not whether they were there 
oz no, it is no offence,fo2 the concealment mult be wilful. And ſing there is no 
time limited by this Aa, and the concealment ought to be wilfull, it were reaſon, 
that the infozmation made ſhould be in convenient time after the fact done. 


C And if any reſcous or diſobeiſance be made to any perſon 
having authority to do execution of Juſtice by any ſuch warrant by 
any perſon, the which ſo ſhould bearreſted, ſothat execution ofthe ſame 
warrant be not had, that then the ſame reſcous and diſobeiſance be Felony 


Here it is to be obſerved that the hunting being as yet no Felony, the reſcous 
could not be Felony. if this bzanch had not been, Merein two things are to be 
conſidered; Firſt, that it extendeth not but to the reſcous, oꝛ diſobeyſance, that 
is committed by the party himſelf, that 1s to be arreſted, and not to any other. 
Decondly, that if the party reſcue himſelf, yet if he be purſued and taken, ſo as 
execution of the warrant be had, it is no Felony, as it is manifeft by the letter of 
this bzanch 


C And over this be it enacted, &c. That if any perſon or perſons 
hereafter to be convict of any ſuch huntings with painted faces, viſors, 
or otherwiſe diſguiſed, &c. or of unlawful hunting in the night, * Nora [that the] 
that then the ſaid perſon or perſons fo convict, to have like punition, = — 1 
as he or they ſhould have, as if they were convict of Felony. there is no Felony. 


Gerard the Queens Attozney General (who was a grave and reverend man) Mic. 19. & 20. El. 
faid openly in the Kings Bench, that it had been reſolved by the Juſtices upon — — — 
this Statute, that if a man in the night, oz by day with painted face do hunt, ſolaon of che 
fc, and being examined accozding to the Act and concealeth it, this is ( upon the Juſtices upon this 
conftruction of the whole Ac) no felony; foz the firſt clauſe concerning conceal- branch. 
ment, and this clauſe which now we handle, muff be coupled oz joyned by con⸗ 
ſtruction together, viz. Ik any perſon be convict of ſuch hunting with painten 
face, oz of unlawful hunting in the night, this conviction muſt be upon not = 
guilty pleaded, which the Juſtices expounded to be the * concealment intended Concealmenr 
in the firſt bꝛanch, fo2 they held that it ought to be a Judicial concealment, and <*pounded. 
not an extra-judicial concealment, befoze one of the Pzivy Counſel, oz a Juſtice 
of Peace which may lye in averment, ſo as befoze it be Felony, he muſt be con- 
victed of ſuch hunting, xc. upon not guilty pleaded fir ſt; and after ſuch CET 
then 
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—— —— 


then muſt he be invited again, Super tbta materia, that he Felonicè did conceal 
Ec, againſt the fozm of the Statute: and if the offender upon the firſt Jnvic- 
ment conkelleth the Indictment, then it is ſuch a Judicial confeſſion as this Act 
intendeth, and no Felony within this Statute. And this we heard the Attoz⸗ 
ney repo2t, and then obſerved it, which concurring with our own Dpinion we 
thought good to publiſh, and the rather for that in Maſter Lambards Book of 
Juſtice of Peace, amongſt hisPzecedents of indiaments, an erronious P2ecedent 
of an Indictment is of Felony foz the concealment, cc. upon examination befoze 
Juſtices of Peace. 
= It is ſaid in 33 H. 8. that chaſing in Parks is made Felony, (intending this 
Dier 33 3-5  . Statute ) notwithſtanding it may be made Treſpaſs at the pleaſure of the par⸗ 
RED ty, which-we think is the cleareſt way. 

Now what time ſhall be adjudged night, See befoze in the Chapter of Bur⸗ 
glary. * this Felony the Delinquent may have his Clergy: Dee Stanford 
fo. 37. b. 


CHAP. XXII. 


Of Felony for imbefilling the Kings Armor, Ord- 


nance, &c. or Victual, tothe value of twenty ſhillings, 
provided for Soldiers. | 


31 Eliz, cap. 3. N E it enacted by the Authority of this preſent Parliament, that if 
arry perſon or perſons, having at any time hereafter the charge 

or cuſtody of any Armor, Ordnance, Munition, Shot, Powder or 

Habiliments of War of the Queens Majeſties, her Heirs, or Suo- 

oeſſors, or of any Victuals provided for the Victualling of any Sol- 

diers, Gunners, Marriners, or Pioneers, ſhall for any lucre, or gain, 

or wittingly, adviſedly, and of purpoſe to hinder or impeach her 

Majeſties ſervice, imbeſel, purloin, or convey away any the ſame 

Armor, Ordnance, Munition, Shot, or Powder, Habiliments of War, 

or * Victuals, to the value of twenty ek at onè or ſeveral times: 


*Nota for Viduas That then every ſuch offence ſhall be judged Felony, and the offender 
and offenders therein to be tried, proceeded on, and ſuffer as incaſe of 

Felony. Provided alwayes, and be it enacted by the authority afore- 

faid, that none ſhall be impeached for any offence againſt this Sta- 
tute, unleſs the ſame impeachment be proſecuted or begun within 

the year next after the offence done. And that this Act, nor any 

thing therein contained, nor any attainder nor attainders of any per- 

ſon or perſons for any offence made Felony by this Act, ſhall in any 

wiſe extend, or be adjudged, interpreted, or expounded to make the 

offender or offenders to forfeit, or loſe any Lands, Tenements, or he- 

reditaments any longer, then during his or their life or lives, or to 
make any corruption of blood to any the heir or heirs, of any 
fuch offender or offenders, or to make the wife of any ſuch offender 
to loſe or forfeit her Dower, or title of Dower, of or in any Lands, 


Tene- 
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— 
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tenements, or hereditaments, or her action or intereſt to the ſame: 
any thing in this Act contained, or any Attainder or Attainders hereaf- 
ter to be had for any offence made felony by this Act to the contrary 
notwithſtanding. And that ſuch perſon and perſons as ſhall be im- 
peached for any offence made Felony by this Statute, ſhall by virtue 
of this Act be received, and admitted to make any lawful proof that 
he can, by lawful witneſs or otherwiſe, for his diſcharge and defence 
in that behalf, any Law to the contrary notwithſtanding. 


This is a neceſſary Law, and ſo penned, as it requireth no curious Expo- 
ſition, 


C Ordnance. ] That is, Guns oꝛ Artillery ſo called, of an Oꝛder, oz Oꝛ⸗ 
dinance anciently made, of what boze, ſize, oz bulk the ſame ſhould be. And al- 
beit the O2dinance (that we can find) is not extant, yet the name remaineth. 


¶ Habillements of War.] Habillement is p2operly apparel oj clothing: 
but in legal underſtanding it doth not only extend to Parneſſe and Armour, 
but to all Utenſils that belong to War, without which men have not ability to 
maintain War, 


This Ac making a new Felony, hath five excellent p2oviſions, woꝛthy to be Bonum eſt ſeire & 
imitated in all like caſes of new Felonies, Firſt, That none ſhall be impeathed ſequi. 
fo2 this new Felony, but within a year after the offence done. Secondly, That Vid. hereafter, 
Cap. of felony for 
any having a 
Plague-ſore, a 


- : more ſpecial pto- 
as ſhall be impeached foꝛ any offence made Felony by this Act, ſhall be admitted viſion. 


to make any lawful pꝛoot 2 by witneſs, oz otherwiſe foz his diſcharge and de⸗ Nota. 


the offender ſhould not loſe his lands any longer then during S life. Thirdly, 
This Act makes not any cozruption of blood, but that his Heir ſhall inherit. 
Fourthly, Noz to make the Wife loſe her dower, Fifthly, That ſuch perſons 


fence in that behalf, 


In the Statute of 4 Jacobi Regis, there is alſo a good pieſident,viz.| All which 4 Jac. Regis, cap r. 


Nota, two excel- 


trials viz. in caſes of Felony in that Act befoze mentioned) b firſt foz the better 
diſcovery of the truth, and ſecondly, foz the better infozmation of the conſciences 
of the Jury and Juftices, there ſhall be allowed to the party ſo arraigned the be⸗ 
nefit of ſuch witneſles only to be examined upon oath, that can be pꝛoduced, foz 
his better clearing and juſtification: ] that as witneſſes are pzoduced and ſwo2n 
againſt him, ſo he may have witneſſes pzodticed and ſwozn foz him, foz Jurato 
creditur in judicio. And to ſay the truth, we never read in any Ac of Parlia- 
ment, ancient Authoz, Book cafe, oz Recojd, that in criminal caſes the party 
accuſed ſhould not have witnefles ſwozn foꝛ him; and therefote there is not ſo 
much as ſcintilla juris againſt it. And J well remember when the Lozd Trea⸗ 
ſurer Burleigh told Queen Eljzabeth, adam, Mere is pour Attozney General 
(AJ being ſent foz) Qui pro Domina Regina ſequitur; the ſaid, ſhe would have 
the fozm of the Recozds altered; foz it ſhould be Attornatus Generalis qui pro 
Domina veritate ſequitur. And when the fault is denied, truth cannot appear 
without witneſles, 

Hobelarius ( id eſt, a Light-hozſeman ) Electus in Scotiam recepit armaturas & 
denarios, ibidem ſerviturus, poſtea non proficiſcitur per mandatum Regis, & re- 
cuſavit reddere armaturas, & denarios, &c. per Juratores eſt culp. & committitur 
Mareſchallo, & finivit Regi 10 li. & invenit ſecuritatem ad armaturas redelibe- 
randas, &c. 
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— 


lent means for ad- 
vancement of ju- 
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Hil. 16 E.3- C- 
ram Rege. 
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3 Jac, cap. 4. 


See 33 H. 8. ca.. 
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prince. 


CAP. XXIII. 
Of Felony in ſuch as pals the Sea to ſerve Forraign 


Princes, &c. or do ſerve Forraign Princes, &c. 


without taking the Oath of Obedience. 


to ſerve any Forraign Prince, State, or Potentate, or ſhall paſs over 

e Seas, and there ſhall voluntarily ſerve any ſuch Forraign Prince, 
State or Potentate, not having before his or their going or paſſing, as 
aforeſaid, taken the Oath of Obedience (peſcribed by that Ac) before 
the Cuſtomer and Controller of the Port, Haven, or Creek, or one of 
them, or their or either of their Deputy or Deputies, ſhall be a Felon. 


Et Subject of this Realm that ſhall go or paſs out of this Realm 
t 


Some have objected, that the going oz paſſing out of this Realm, to ſerve, cc. 
cannot be tried, foz that offences done out of the Realm, cannot without a 
ſpecial pzoviſion be tried within the Realm, And it is a ſure Rule, that in 
criminal cauſes concerning life oz member, Ubi deliquit, ibi punietur: the of- 
fence is local, and cannot be tried, but where it is committed, noꝛ cannot be al- 
ledged to be in any other place, then where in truth it was done. To this it is 
anſwered, that by a later clauſe in this Ad, this Feloup ſhall be tried in the Town 
wherein the Haven oz Poꝛt is, wherein he went oz palled over: which Clauſe is, 
And be it further enacted, that all and every offence to be committed or done againſt 
this preſent Act, ſhall and may be inquired of, heard, and determined before the 
Juſtices of the Kings Bench, Juſtices of Aſſne and Gaol-delivery in their ſeveral 
Aſſizes; and all offences, other then Treaſon, ſhall be inquired of, heard, and de- 
termined before the ara of Peace in their Quarter Sethons, to be holden within 
the Shire, Diviſion, Limit, or Liberty, where ſuch offence (hall happen. Do as by 
the Purvien aud meaning of the makers of this Act, this Felony muſt be 
tried in the County where he went oz paſled aver, and confequently in that 
Town where part of the ag was dane. And theſe wozds | and wherein ſuch of- 
fence ſhall be committed ] muſt be conſtrued in this caſe, where part of the offence 
is committed. Foz, Sic interpretandum eſt, ut verba accipiantur cum effectu : and 
by the expꝛels wozds, all and every offence ta be committed oz done againſt 
this pꝛelent Aa mult be inquired of, heard, and determined, #c. And cherefoze 
the Felony. cannot paſs away with impunity, and that which is done out of 
the Realm ſhall be pzoved to the Jury in evidence, Rote, where a fozraign 
Treaſon by this Ac is made, is is enactedto be tried where the offender is taken, 


¶ Every Subject of this Realm. ] This anch extends to all perſons, 


ok what eſtate, degræ, oz pꝛofeſlion ſoever. 


C To ſerve. ] Albeit the party did not ſerve, yet if the offender went oz 
palled over to ſerve without taking the oath, he is in danger of this Statute. 
And this extendeth to any kind of ſervice, either in Camp oz Army, oz in houſe 
oz other wile. 


C Any forraign Prince. ] ¶ princeps] Pꝛinte is here taken foꝛ the perſon 
that is Primus, i. e. Qui primum locum, & gradum obtinet, whether he be King, 
02 any other that hath Doveraign Authozity, by what name oz title ſoever. 
The 


—l_ 


Cap. -2Þ Serving F orraign Princes, &c. 81 


The wozd hath other ſignifications, but not pertinent to the expoſicion of this 
Art. : E 
C State. ] The fozmer word der Pr 0 that is a Monarch, 
02 in nature of a Monarch, oz an abſolute Pzince, This wozd [State] extends to State. 
any State, either Ariſtocratical, where few.he in! 5 
where the people have the chiek government without atiy Duperiour, ſaving 
ſuch as they elec and chole. f | 


C Potentate. J This is a large wozd, and extendeth to Potentates as well Porentare. 
Eccleſiaſtical as Tempozal, -- | 


(Or ſhall paſs, &c. and there ſhall voluntarily ſerve. ] Although 
he went not over of purpoſe to ſerve, but upon ſome other occaſion : pet if he 
after voluntarily ſerve any ſuch fozraign Pꝛince, State, oz Potentate, and have 
not taken the Oath, he is a Felon, 7 


3 Oath of Obedience. ] This is particularly ſet down in the 
a 4 

q And that if any Gentleman or perſon of higher degree, or any . g. hereattet 
perſon or perſons, which have born, or ſhall wn, we or place — in fine: 
of Captain, Lieutenant, or any other place, charge, or office in Camp, Second pare * 
Army, or Company of Souldiers, or Conducter of Souldiers, ſhall af- The Statute of 
ter go or paſs voluntarily out of this Realm tp ſerve any ſuch Forraign additions. 
Prince, State, or Potentate, or ſhall voluntarily ſerve any ſuch Prince, *5 cap. 
State, or Potentate, before he and they ſhall become bound by Obliga- 
tion with two ſuch ſureties, as ſhall be allowed by the Officers, &c. 
{hall be a Felon. 


8 Democratical, 


By this X2anch, if he be a Gentleman, oz of higher degree, oz any ſuch Pi- 
litary Man, as here is deſcribed; becauſe he is able to do moze harm, if he beſo 
diſpoſed, he muſt not only take the Dath by the fozmer bzanch, but he muſt be- 
come bound by this bzanch with two ſureties, cc. The fozm of the Obligation 

is ſet down in this Act, The expoſition of the fozmer bzanch giveth light to the 
underſtanding of the reſidue of this Clauſe. 

There is a Proviſo, that no attainder of Felony,made Felony by this Aa, ſhali 
take away dower, noz make, oz wozk, any cozruption of blod, oz diſheriſon to 
the heir. The offenders in any of the ſaid caſes of Felony may have the benefic 

of their Clergy. 


C AP. XXIV. 
Of Felony in Purveyors. 


See in the fourth C Ee the Statutes of Artic. ſuper Cartas, anno 28 E. 1. cap. 2. 18 E. 2. cap. ult. 
part of the - nag 8 5 E. 3. cap. 2. 25 E. 3. dp. 1. & 15. 27 E.3.cap.1. 36 E. 3. cap. 2. And before in 
— — the Second part of the Inſtitutes, in the expoſition of the Statute ok Artic. ſuper 
_ Cardinal Chartas, cap. 2. ou ſhall find in what caſe a Purveyoꝛ may be charged with Fe- 
Woolſey. Artic: lony, which bzielly may be reduced to theſe four heavs, Firſt, if - any that take 
33,35536. upon him to be a Purvepoꝛz, 92 his deputy 02 ſervant make purveyance of any 
« Artic. ſup. Cat, thing above twelve pence without Warrant, Secondly, Y og make purveyance of 
1 2 E.2. cap.ulr. any thing above twelve pence without teſtimony and app2iſement of the Conſta- 
S E. g. Cap-4- ble, and four honeſt men, and without delivery of Tales. Thirdly, c 02 take any 
b 5 E.z. cap. 2. ſhip with their wols betwern Caſter and Pidſummer, and carry them to his 
NT „„ own houſe and cher them. Fourthly, d oz make any takings oz buyings;02 take 
d 36 E. 3. cap.2. any carriage in other manver then is contained in their Commillions, they ſhall 
Via. Stanf, PI, have puniſhment of life and member: and this Act remains fill in fozce with- 

Cor. 37. b. out alteration. The offenders may haus the benefit of their Clergy. 

e By this Statute it is enaced, that Purveyo2s aſſigned by Commiſſion {hall 
make purveyance of victuals,comn,and other things, as well within Liberties and 
Franchiſes, as without, any grant, allowance, or other thing to the contrary, 93 
let thereof notwichſtanding : but the Purveyo2s ſhall obſerve the Dtatutes fo 
f Trin. 46 Eliz. them p20vided in every behalf as by that Act appeareth. Upon this Act it was 
coram Rege. In a halden, that if the diſcharge of Purveyance were by Letters Patents, this Act 
Quo Warrant. the makes it of no fozce : but if the diſcharge were by Statute, then the Purveyoz 
Lord Darcics caſe. ig hound to obſerve the Statute, as by the Statute of 14 E. 3. cap. 1. pro Clero, 

Cccleſiaſtical perſons are diſcharged by Statute, which the Purvey9? is bound 
to obſerve. Se the Statutes of 25 E. 3. Statut. 5. cap. 21. & 43 E. 3. cap. 3. in 
what manner and in what time the Kings Butler oz his Lieutenant hall take 
Wines, cc. 
Ste moze of Purveyo2s in the fourth part of the Inſtitutes Cap, of the Coun⸗ 
ting houle 02 Gzeen cloth, ; 
See Lib. 8. fo. 45, 46. in Evans Cale, a Commiſſion fo; taking up of boys fo 
the Kings Chappel, the general wozds well expounded. 
Rot. Parl. Anno By an Act of Parliament not in Pztncic is enacted that no Purveyoz arreſt⸗ 
23 E,z.nu.34 ed foz any migsdemeanour ſhall have any P2ivy Deal, to cauſe ſuch as arreſted 
him to come befoze the Councel to anſwer to the King, but have his remedy by 
the Common Law. 
; Upon a grievous complaint made af the Parliament holden in the fourth 
— yy") year of our late Soveraign Lozd King James, by the Commons of the Realm, 
Ras. concerning many grievances ſuffered by his @ubjecs in the execution of a Com⸗ 
million granted to certain perſons ko; getting of Salt-peter, his Majeſties an- 
Salt- peter, qua, {wer (amongſt other things) was, that he never had an intention to make any 
— — _ application of his Pꝛerogalive therein, further then might ſtand with the law- 
* "eteres ful and neceſſary uſe thereof, And further his Majeſty was pleaſed out of his 
muri, rupes, & {gracious care and godnels to revoke and annul all Commillions, oz grants 
ſaxa exſudant, aut made to any perſon 02 perſons, fo2 and concerning digging, and wozking of 
— Salt-peter, intending to conſider of ſuch a courſe afterwards, as the fame 
maden 2 [Hum might be made without any juſt caule of complaint, as by the laid ropal an- 
urinam ad multos {wer (amongſt other things) moꝛe at large appeareth. Jn purſuance whereof, 
annos excepit, hy the laid Kings commandment, Popham Chtef Juſtice, and all the Juſtices 
Latine Nitun. gf England, and Barons of the Exchequer, were aſſembled at Serjeants⸗ 
Inn in Fleet; ſtreet, in December, in the laid fourth year, ts reſolve and —_— 
what 


e 27 H. g. cap. 24 


Cap. 24. Purveyors. "1-0 ; 


what Pꝛerogative the King had foz digging, and taking of Salt⸗peter in the 
houſes, buildings; 02 grounds of his Subjects, that thereupon a new Commiſſi- 
on might be made acco2dingly, who upon often conferences, and mature conſi⸗ 
deration reſolved asfolloweth. 00 
Firſt, where it was objected, That Gunpowder-was inven- | | 

ted in Germany, within time of memozy, in the reign of King WN. 222 — from — 21 of 
Ez. ſo as the King could noc claim it by preſcription: and Anno Domini 2 as dicke of 
that zbefoze-the 31 year of the reign of Queen Eliz. (which Artificers and Workmen ( inter alios 
was the year after the Spanish Invaſion) we, as pet, find not Gunners 6 And of their wages — 
any Commiſſion oꝛ Licence granted by any King 02 Nun of 2 = diem, IG { nga 
this Realm to any foz the digging oz taking ok Salt-peter t Bamba Gunners fx ' = 
And in the ſaid 31 year of the laid late Queen, two Commiſſi- Paſch, 4% E. 3. Coram Rege Rot 
ons 02 Licences were granted, the one particular, to George 27. Oxon. Diverſi malefactores vene- 
Conſtable Eſq;, to dig, open, and wozk during the ſpace of ele- unt ad . — cum Arcubus, 
ven years foz Dalc-peter within the Counties of York, Not- ide Bor. Pact. 1 K. 2. au. 38. Wil 
tingham, Lancaſter, Northumberland, Cumberland, and the Bi⸗ liam Captain of the Caſtle Cathe- 
ſhopzick of Durham, as well within our own lands, grounds rick, being charged for delivering it 
and poſſeſſions, as alſo within the lands, grounds, and polleſſi⸗ © — 2 — che _ of E. 3. 
ons of any of our loving Subjects within the Counties afoze- lia) har Ne ts 9 — 
ſaid; and the conſideration of the Gzant was, that he ſhould tery thereof nine pieces des groſſes 
deliver a great quantity of powder to be made by the ſaid George Cannons. 

Conſtable, and pzovided foz the ſtoze of the Nucens Majeſty at ——— fo. 453. 1 

a lower rate, then was paid foz it befoze, with this further clauſe; pol. Veil de love dt 
[ 4nd further our will and pleaſure is, that the ſaid George cap. 11. 8 N 
Conſtable ſhall at his own pꝛoper coſts and charges erect, make Pancerollus Nova reperta. Tit. 18. 
up, and layall mud walls, ſtables, and grounds whatſoever ſo P. . —— 1378. Re 
digged up |] whereupon it was inferred that no other build- * 4 — 
ings could be digged up by fozce of that Commiſlion, but only 

ſtables. The other Commiſſion was general, made unto George Evelyn, Ri- 

chard Hils, and John Evelyn, and extended thꝛoughout the Realms of England 

and Ireland, and all other the Dominions of the ſame, as well within our own 

pꝛoper lands, grounds, aud poſſeſſions, as allo within the lands, grounds, and 

poſſeſſions of any of our Subjeus, with the like clauſe of the erection and repa⸗ 

ration, as is afozeſaid,without naming of Panſion houſes by expꝛeſs wozds,and 

without any pꝛohibition to the @ubjec to dig foz @alt-peter in their own buil- 
dings 02 grounds, | 

As to the firſt, it was reſolved by all, That fozaſmuch as the taking of Salt⸗ Purveyance of 

peter, was foꝛ the neceſſary defence, and ſafety of the Realm, that the King had — 

a right of purveyance of ic ; and ſhould not be dziven to buy it in fozrain parts, e = Fat wag of 
which fozrain Pꝛinces might reſtrain, and ſo this Realm might want ſufficient Fiagna Charta 

fo2 the defence thereof, to the great peril, and hazard of the ſame : but the cap. 21. 

King was to take it, foz the necefſary defence of the Realm, accozding to the 

limitations hereafter expzeſſed; and it is no p2ejudice to the owners of the ſoil, 

foz the place that is digged muſt be made up again, and repaired in as good 

plight as it was befoze. Secondly, that this taking of @alt-peter in the buil⸗ 2. 

dings oz grounds of the Subject, being a purveyance as is afo2eſaid, is an inci- 
dent inſeparable to the Crown, and cannot be granted, demiſed, oz transferren 
to any other, but ought to be taken only by the Kings Miniſters, as other pur- 
veyances ought, and cannot be converted to any other uſe, then foz the defence 
and ſafety of the Realm, foz which purpoſe only the Law doth give to the King 
this Pꝛerogative; And it is not like to a mine of gold oz ſilver in the ground 
of the ſubjec, foz there the King hath an intereſt in thoſe metals, and not pur⸗ 
veyance only, And if the powder which is ſo made by the Kings Miniſters 
begin to decay, as it will do within two oz ther years, then this either oughc 
to be changed foz other, oz ſold, and the money thereof coming to be employ- 
ed fo2 powder fo2 the defence of the Realm, and the Kings minifters ought to 
make great pzoviſions of Salt-peter, foz that will laſt a long time, and when 
nerd 
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need is to make thereof gun-powder, which will be made befoze the Navy can 
be put in readineſs, ac. Thirdly, the Pinittets of the King cannot in dig⸗ 
ging foꝛ Dalt-peter undermine, weaken oz impatr any of the walls oz founda- 
tions of any of the houſes of the Subject, be they Panſion houſes oz Dut-houſes, 
as Warns, Stables, Dove-houſes, Mills, oz the like, neither can they dig the 
flo; of any Panſion houſe, which ſerves foz the habitation of man, becauſe his 
Pantfion is the lafeſt place of refuge, and ſafety of himſelf and his family, as 
well in ſickneſs, as in health, and his deferice as well in the night, as in the day, 
againſt felons, and misdoers 3 neither can the Kings miniſters dig the floz of 
any Barn of the ſubject emploied fo2 the ſafe keeping of Co2n, May, cc. fo the 
flo of a Barn cannot be made d2y, oz ſerviceable again in a long time, but they 
may dig in the flo2s of Stables, and Drehouſes,ſo that they leave ſufficient rom 
there fo2 the ho2ſes, and other beaſts of the owner, and ſo chat they repair the 
ſame again in convenient time, as well as it was befoze, They may allo dig in 
the flo2s of cellars, and vaults, ſo that the wine, beer,o2 other neceſſary p2oviſion 
of the owner be not removed, oz in any ſozt impaired : And they may dig any 
mud wals, which be not the wals of any Manſton houſe, and in the ruins and 
decays of any houſes which be not p2eſerved foꝛ the neceſſary habitation of man, 
Fourthly,they ought to make the places as well and commodious fo2 the owner, 
as they were befoze, Fifthly, they ought not to wozk in the poſſeſſions of the 
ſubject, but between the riſing of the Dun and the going down of the ſame, ſoas 
the owner may make faſt the dens of his houſe, and put it in defence againſt 
mildoers. Sixthly, they ought not to place oz fix any furnace, veſſel oz other ne- 
ceſſaries in any houſe oz building of the ſubjec,without his conlent, noꝛ ſo neer 
any manſion as he by it map receive any p2ejudice oꝛ diſquiet. Seventhly, they 
ought not to continue in one place above a convenient time, noz return thither 
but after a long time, Laſtly,that the owner of the ſoil cannot be reſtrained from 
digging, o2 taking of Salt-peter, foz the pꝛoperty thereof is in the owner of the 
ſoil, and the King hath but the purveyance thereof, and that every man might 
wozk that would, and then there ſhould be moze plenty of powder, and at a chea- 
per rate. And theſe reſolutions'are agreeable-with that Maxime, * That the 
Common Law hath ſo admeaſuredithe Pzerogatives of the Bing, that they ſhould 
neither take away noz pꝛejudice the inheritance of any. And theſe Bonopolies 
being Malum in fe, and againſt the Common Laws, are conſequently againſt the 
Pꝛerogative of the King, fo2 the Pꝛerogative of the King is given to him by 
the Common Law, and is part of the Laws of the Realm. Which reſolutions 
were delivered in witing by Popham Chief Juſtice unto the Kings Pꝛivy 
Councel,as the unanimous reſolution of all the Judges, and Barons of the Ex⸗ 
chequer, and were by his Pajeſties Pꝛivy Councel well allowed of, and appꝛo⸗ 
ved, as Popham Chief Juſtice repozted. Upon theſe reſolutions theſe conſequents 
do follow. Firſt, it a man of his own Aut hozity, oꝛ by colour of any Commiſſion, 
Licence, oz Gant, doth take upon him to take any Salt⸗ peter in the buildings, 
oꝛ grounds of any other ſubject to make thereof gunpowder, in any ſozt to his 
own ule, albeit he covenanteth, oz agreeth to ſerve the King of ſo many laſts 
of powder : yet ſeeing it is but a purveyance, hecannot ſell any powder thereof 
made to any of the Kings ſubjects, o2 make any pꝛivate benefit thereof: and if 
he do, he may be indiced of digging, and taking of the Dalc-peter at the Kings 
ſuit, and be grievouſly fined and impziſoned, fo that it is a grand treſpaſs with 
an high hand. Secondly, the party grieved may have his Action of treſpals, and 
recover damages foz the treſpaſs, tc. accozving to the quality of the treſpaſs, 
a Complaints made again Purveyozs in Parliament. 
By the ſtatute of 9 R. z. all ſtatutes made concerning purveyors be confir- 
med, aud to be put in execution, and that Juſtices of Peace have power to hear 
and determine their offences. Dee the Fourth part of the Inſticutes, cap. 8. Art. 


9 R.2. nu. 31, not 33.3 573 6. againſt Cardinal Woolley. 


CAP. 
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CAP. XXV. 
Of Felony in wandring Soldiers and 


Mariners. 


wandring as Soldiers or Mariners, ſhall be reputed felons, 


I. A.» idle and wandring Soldiers or Mariners, or idle perſons 39 El. eap. ij. 


and ſuffer as in caſe of felony. 

Do as not only he that is a Soldier, oz Pariner indeed, but he that is an 
idle wanderer, and takes upon him to be a Soldier oꝛ Mariner, though in troth 
be be none, is in danger of this Law; fo2, as the Pzeamble ſaith, chey abuſe 
the name of that honozable p2ofeſſion. | 

2, Every idle, and wandzing Soldier 02 Matiner, which coming from his 
Captain from the Deas, oz from beyond the eas, that ſhall not have a teſtimo⸗ 
nial under the hand of ſome one Juſtice of Peace, of oꝛ near the place where he 
landed, ſetting down therein the time and place when, and where he landed, 
and the place of his dwelling and birth, unto which he is to and a conve- 

nient time therein limited fo2 his paſſage, is by this Art adjudged a Felon. 

3. Oꝛ if he hath ſuch a teſtimonial, and ſhall exceed the time therein limited 
above fourteen days, he is by this Act a felon, unleſs he fall fick by the way, ſo 
as after his recovery he ſetleth Himſelf in fome lawful courſe of life, oꝛ reſozt to 
the place where he was bozn, oz was laft abibing t but in both theſe two caſes 
he muſt be a Soldier oz Mariner indeed. 

4. It any ſuch idle and wandzing Soldier oz Mariner, oz other idle perſon 
wandzing as Dolvter 02 Mariner, ſhall fozge oz counterfeic ſtith teſtimonial, he 
is by this Ad a Felon, 

5. On if he ſhall have with him oz them any ſuch teſtimonial fozggd oz coun⸗ 
terkeit, knowing the ſame to be counterfeit oz fozged, he is alſo by this Act a 
felon, And in both thefe laſt caſes, as well he that is a Soldier oz Mariner in 
deed, as he that is none, is in danger of this Ad. | on 

And the offender againſt any of the Articles of this Statute hall not have 
the benefit of his Chas. - 

Juſtices of Aſſiſe, Juſtices of Gaol veſivery, and Auffices of Peace, have 
power by this Act to hear and determine the laid felonies, 

But if ſome honeſt perſon valued in the laſt Subſidy to ten pounds in gods, 
oz Fozty ſhillings in lands, eʒ ſome honeſt fret hulder, as bythe ſat Juſtices hail 
be allowed, will be contented befoze ſuch Juſtices to take him e them into his 
ſervice foz one whole year, and will become bound by recognizance, as the Dta- 
tute doth appoint, then they ſhall not pzoceed any, further againſt him, unleſs 
tuch perſon retained vepart within the year, without the licence of him, that ſs 
retained him; and then he is to be indicted, tried, and faded as a felon, any 
not to have the benefic of his Clergy, 


Cap. 26. 


18 H. 6. cap. 19. 
5 Eliz. cap. 5. 
extendeth it to 
Mariners and 


Gunners, 


CAP. XXVI. 


Of Felony in Soldiers that depart from their 


Captains without licence, 


Pis Statute is become of little fo2ce o2 uſe : fo2 the ancient manner of 
retainer of Soldiers whereunto that Act referreth, is utterly altered: foꝛ 

then Knights oz Gentlemen expert in war, and of great revenues and liveli- 
hod in their Countrey, covenanted with the King to ſerve him in his war foz 
ſuch a time with ſuch a number of men: and the Soldiers made their covenant 
with their Leaders o2 Paſters, and then they were muſtered befoze the Kings 
Commiſſioners, and entred of Reco2d befoze them; and that was certified in- 


* By the ſtatute of to the * Exchequer z and thereupon they took their wages of the King, as it 


5 R. z. cap. 11. 


See the Writ in 
the Regiſter 191. 
directed to the 
Serjeant at armes. 


s R. z. cap. 10. 
Rot. Parl. 3 H. 4. 
nu. 29. the like for 
keeping of Caſtles 


and Forts. 


Rot. Parl. 5 H. 4+ 


nu. 24525. 


2 E. 6. cap. 2. 
renued 4 & 5 Ph. 
& Mar, cap. 3. 

1 Jac. cap. a5. 

7 H.7. cap. 1. 


3 H.8. cap. 5. 


Lib. 6. fo. 29. Caſe 


de Soldiers. 


Dier 4 Eliz. 211. 


appeareth by many pꝛeſidents of the Exchequer, and may be gathered by the pꝛe⸗ 
amble and body of the Act, and by the Regiſter, where it appeareth, that a Mrit 
was framed upon that Statute directed to a Derjeant at Arms ad capiend' con- 
ductos ad proficiſcend' in obſequium &c. And this was thought an excellent Mi- 
litary policy, that the Soldiers, (part whereof were of their own tenants » 
ſhould be choſen and led by Knights and Gentlemen of quality of their own 
Country, with whom they muſt fight in war, and live withal in peace, when 
they returned into their Country, in reſpect whereof the Soldier would the 
mo2e chearfully and obediently follow his Leader, and the Leader would the 
moze reſpectfully and lovingly ule his Soldier when he is abꝛoad. Ser the an- 
cient fozm of Commiſſions fo2 arraping and muſtering of men in 5 H.4. 

By this Act the benefit of Clergy was not taken away from the Delinquent, 

The Dtatute of 2 E. 6. cap. 2. extendeth only when the Soldier departs after 
that he hath ſerved the Bing in his war: And ſuch an offender ſhall not enjoy 
the benefff of his Clergy. 

If any Soldier being no Captain, immediately retained with the 
King, which ſhall be in wages and retained, or take any preſt to ſerve 
the King upon the Sea, or upon the Land beyond the Sea, depart out 
of the Kings ſervice without licence of his Captain, that ſuch depart- 
ing be taken, deemed, and adjudged felony. And that all the Juſtices 
in every Shire of England, where any ſuch offenders be taken, have 
power to enquire of the ſaid offences, and the ſame to hear, and de- 
termine, as they do and may do of felony, Sc. expreſſed in the Kings 
Commiſſion to them made, as though the ſame offences were done in 
the ſame Shire; and alſo that the departing of ſuch Souldiers, and al- 
ſo their retainers, if it be traverſed, be tried in the ſame Shire, where 
they be for ſuch a cauſe arreſted, and arraigned. | 

Toth theſe Ads of 7 H.7. and 3 H. 8. are perpetual Ads, foz this woꝛd 
[ King ] includeth all his ſucceſſion, 


C Without licence of his Captain. ] The Statute of 3 H. 8. is with- 
out licence of the Kings Lieutenant there, 


C That all the Juſtices in every ſhire of England, where any ſuch 
offenders be taken, &c. This Act of 7 H. 7. extends to all the Kings 
Juſtices in every Shire, viz. Juſtices of Aſſiſe, Gaol Delivery, Dier and 
Terminer, and ok the Peace, And if the offender be taken in the County 
where 


Cap. 2 6. Departing of Souldiers, &c. 37 


where the Kings EXench ſet, he may be indicted, gc. there: but this clauſe in 

3 H 8. is reſtrained to Juſtices of Peace. This clauſe in both the ſaid Stacutes 

is cumulative, and fo moze fyedy pꝛocteding with the offender. Eut admit the 

offender be never taken, yet may he de inditted of felony in the County where see Stauf pl. cor. 
the departure was, and if he appear not, he may be outlawed, foz by the firſt fol. 168. c. 
clauſe, the offence is made felony, and the ſecond clauſe is affirmative, ann not 


— 


¶ He or they ſo offending ſball uot en the benefit of his Clergy.) 
This bꝛanch in the Act of 7 H. 7. is general, but in the Ad ok 3 H. 8. there 
is an exception out of the like bꝛanch, vi. of men being within o2ders of holy 
Church. = as it differeth much, whether he be indicted upon the one Statute, 
92 the of r. l ; ; | 

Eut obſerve what puniſhment the ancient Law of England inſlicted upon the 
Soldier that departed from the Kings Holt, both hefoze, and fince the Conqueſt, _ | 
Item qui fugiet a Domino, vel ſocio ſuo pro timiditate belli, vel mortis, in condu- — 
ctione Heretochii ſui in expeditione navali, vel terreſtri, perdat omne quod ſuum oven. py 
eſt, & ſuam ipſius vitam, & manus mittat Dominus ad terram et antea de- Pœna Hereflitz, 
derat. Foz the erpoſition of Heterochius and Hereſlite, ſee the Fourth part of the 
Inſtitutes, cap. Court de Chivalry. 

Now concerning Armoz, Arms, Charges of Soldiers,muſtering of them, xt. 
See the Statutes in pꝛint of Contirmat. Cart. 25 E. 1. Vet. Magna Cart. 2. parte, 
fol. 35. 1 E. 3. cap. 5. 18 E. 3. cap. J. 25 E.3. cap. 8. 4 H. 4. cap. 13. 11 H.7.cap.7, 
and 3 H. 8. cap 5. and 4 & 5 Ph. & Mar. cap. 3. fog a ng at muſters cc. 
Eut 4 & 5 Ph. & Mar. cap. 2. an Ad foz having of Yozte, Atmoz, and weapon 
is repealed by the Dtatute of 1 Jac. cap. 25. 

An Act not in p2zint, Rot. Anno 5 H.4. nu. 24,25. fog arraying and mu⸗ 
ering of men, foz watching of Beacons, tc. 

Reco2ds of Parliament, 4 H.4. nu.4$, 7 H.4. nu.124. 1 H.5. nu.17. 

Book caſes, 48 E.3.3,4. 21 E.4.17. per Catesby, 9 E.. 26. lib.7. fol. 7. 8. 

Dee the Second part of the Inſtitutes, Confirmat. Cart. cap. 5. ubi ſupra. 
* 16 E. 2. Phelip Maſter del Hoſpit. de S. Katherins cafe, in libro mec 

3. | 


Cap. 27. 


CAP. Xun. 
Of Felony to marry a ſecond husband or wife, 


the former husband or wife living. 


x Jac, cap. 11, F any perſon or perſons within his Majeſties Dominions of England 
| and Wales, being married do at any time after marry any perſon 
or perſons, the former husband or wite being alive, that then every 

ſuch offence ſhall be felony, &c. 


This is the firſt Act of Parliament that was made againſt Polygamy. Po- 
lygamia eſt plurium ſimul virorum, uxorumve connubiurn, 

The difference between Bygamp, oꝛ Trigamp, gc. and Polygamy is, Quia 
Bigamus ſeu Trigamus, &c. eſt qui diverſis temporibus, & ſucceſſive duas, ſua tres, 
&c. uxores habuit. Polygamus, qui duas vel plures ſimul duxit uxores, 


If any perſon. ] This Law is general, and extendeth to all perſons, 
ok what eſtate, oz degree ſoever. CTY 
See the 1. part of If the man be above the age of fourteen, which is his age of conſent, and the 
the Inſtitutes woman above the age of twelve, which is her age of conſent, though they be 
Se. 104. within the age of one and twenty, are within che danger of this Law : which 
appeareth by this, that this Act extendeth not to a fozmer marriage made wichin 
the age of conſent, as hereafter ſhall appear. 


C Being married, &c.] This extendeth to a marriage de facto, o2 
voidable by reaſon of a pzecontrac, oz of conſanguinity, oz of affinity, oz the 
like: fo2 it is a marriage in judgment of Law until it be avoided, and there- 
toze though neither marriage be de jure, pet they are within this Statute, 


¶ Do at any time marry. ] This ſecond marriage is meerly void, and 
yet it maketh the offender a felon. 


And the party and parties fo offending, ſhall feceive ſuch and the 
like proceeding , trial, and execution in ſuch County, where ſuch 
perſon or perſons ſhall be apprehended, as if the offence had been 
committed in ſuch County, where ſuch perſon or perſons ſhall be 
taken or apprehended, 


Dee befoꝛe the expoſition of the Statutes of 7 H. 7. and 3 H. 8. concerning 
departing of Soldiers, ec. c 
See 22 E. 4.Con- Out of the generality of this Law, there be Five exceptions : Firſt, it er- 
ſulrarion. 5. The tendeth not to any perſon oz perſons, whoſe husband oz wife be continually re- 
opinion of the maining beyond the Deas, by the ſpace of ſeven years together, Ey this bzanch 
— lb. o, notice is not material, in reſpect of the Commozancy beyond Sea. 

„ Decondly, it extends not, when the husband oz wife ſhall abſent him oz her 
ſetf, the one from the other, by the ſpace of ſeven years in any parts within his 
Pajelties Dominions, the one of them not knowing the other to be living 
op — time. Mere notice is material, in reſpect the Commozance is wit h⸗ 

the Realm, 


fol. 72. 


Thirdly, 


Polygamy. 


Cape 7 


u—_—_— cw 


Thirdly, noz to any perſon oz perſons, that at the time of ſuch marriage be 
divo2ced by any ſentence had in the Cccleſiaſtical Court. 
There be two kinds of divo2ces, the one that diſſolvech the marriage 2 vinculo 
matrimonii; as foʒ p2econtract, conſanguinity, c. and the other 3 menſa & thoro; 
as foz adultery, becauſe that divoꝛce by reaſon of adultery, cannot diſiolve the 


marriage à vinculo matrimonii, foz.that the offence is after the 


jultand lawfal 


marriage. This b2auch in refpect of the generälttp of the wodds, p2ivilenge the 
offender from being a felon, as well in the caſe at the di boꝛct e menſa & thoro, 
as where it is x vinculo matrimonii; and yet in the caſe of the divozce a menſa & 


thoro, the ſecond marriage is void, living the fozmer wife oz husband. And if 


there be a divoꝛce a vinculo matrimonii, and the adverſe party appeal, which is a 
continuance of the fozmer marriage, and ſuſpend the ſentence, yet after ſuch a 
divoꝛce; the party marrying is no felon wit hin this Statute, in reſpec of the 


generality of this bꝛanch, although the marriage be not lawful, 


Fourthly, noz to any perſon oz perſons, where the fozmer marriage is by 
ſentence in the Eccleſiaſtical Court declared to be void and of no effec, 

Fifthly, noꝛ to any perſon oz perſons, foz 0z by reaſon of any fozmer mar⸗ 
riage made within age of conſent : Yereby it appeareth that the Pakers of the 
Law intended that this Act ſhould extend to every perſon above the age of 


conſent. 


If the man be above fourteen, and the wife under twelve, oz if the wife be 
above twelve, and the man under fourteen, pet may the husband oz wife ſo 


above the age of conſent, diſagre tothe eſpouſals, as well as the party that is Trin. 42 Eliz. 


under the age of conſent; fo the advantage of diſagreement muſt be recipꝛo⸗ 
cal, And ſo it was reſolved by the Judges and Civilians, Trin. 42 Eliz. in the 
Kings Bench, in a Writ of Erroz between Babington and Warner. Do as if 
either party be within age of conſent, it is no fozmer marriage within this 


Act. 


The oftender againſt this Statute may have the benefit of his Cler 
Ik he be a Nobleman and Lo2d of Parliament, he ſhall be tried by h 


i 


albett there be no pꝛoviſton ſpecial foꝛ it: fo of common right, that we may ſap 
it once foꝛ all) in caſe of treaſon, felony, and miſp2iſion of treaſon 03 of felony 


(as hath been ſaid befo2e) he is to be tried by his 


Peers, 


I find that by the ancient Law of England, that if any Chziſtian man did 
marry with a woman that was a Jew, oz a Chziſtian woman that married wich 
a Jew, it was felony, and the party ſo offending ſhould be burnt alibe. 

Contrahentes cum Judzis, Judzabus, Pecorantes, & Sodomitæ in terra vivi con- 


fodiantur, &c. Fleta lib. 1. cap. 35. f. Contrahentes. 


Coram 


wn Ie 
Inter Babingtol 


& Warner. 


Marriage in ſome 
ſort felony by the 


Common Law. 


cap.28. 


CAP. XVIII 


Of Felony for any having a Plague ſore upon 
him, contrary to commandment goeth abroad, 
&c. | | 


x Jac. cap. 31, F any perſon infected with the Plague, commanded (by ſuch per- 
ſons as are appointed by the Act) to keep houſe, ſhall contrary to 
uch commandment wilfully and contemptuouſly go abroad, and ſhall 


converſe in company, having any infectious ſore upon him uncured, 
ſuch perſon ſhall be adjudged a felon. 


Levit, cap. 13. This is felony, albeit no other perſon by ſuch means be infected, fo2 this Sta⸗ 
—— ren tute was made to pꝛevent the moſt hozrid and fearful infection of the Plague. 
— Breve de Le. The Law was general, and extended to all eſtates and degrees whatſoever, and 
proſo amovendo Was grounded upon the Law of God: and the reaſon of the Law of the Realm 
Bract. lib. 5.421. a. is, that the infections ſick ſhould be removed from the whole, The party offend- 


Prit. fol. 39.88. ing might have had the benefit of his Clergy, 


Fleta 1.6. cap. 39» 

22 E. 3. Rot. , , - 1 
Clauf. 3. parte Here is a rare P2oviſo, That no attainder of felony by vertue of this 
nu. 14, Act, ſhall extend to any attainder, or corruption of blood, or forfei- 


ture of Goods, Chattels, Lands, Tenements, or Hereditaments. 


In this Pꝛoviſo, thele things are to be obſerved ; Firſt, That by the avoid- 

ing of the cozruption of blood, the wives dower is impliedly ſaved ; fo2 where 
4 the heir ſhall inherit, the wife ſhall be endowed againſt the heir. Secondly, That 
_ there ſhall be * no fozfeiture of Goods, oz Chattels, which is rare, and the like 
we have not obſerved befoze, and by conſequent the offender may make his 
Mill and Teſtament, and if he do not, the O2dinary ought to grant admini- 

ſtration of the Goods and Chattels, as he ought to do in other caſes. 

Theſe woꝛds | to any attainder or | muſt be omitted, and the ſenſe to be, to 
any cozruption of blood, foz (as it is pzinted ) it is, that no attainder of felony 
ſhall extend to any attainder, &c. ; 

This Act is become of no fozce foz want of continuance, and is expired ſince 
-y wꝛote this Chapter, therefoze to be put out of the charge of the Juſtices of 

Þ cace. 


Cap. 29. 


CAP. XXIX. 


Of Felony in Jaylors by dures of Impriſon- 
ment, &c. by Statute, and by the Common 
Law. 7 | 


F it happen that the Keeper of the Priſon, or Under-keeper by too 14 E. 3. cap.1o, 


reat dures of impriſonment, and by pain make any priſoner that Seo in French is 
he hath in his Ward to become an * Appellor inſt his will. and a priſon. Geoliet 
Ee nath in Ppellor, agaimit his Will, and a keeper of a pri- 


thereof be attainted, he ſhall have judgment of life and member. — 92 90 A 
1yti, or Jaylor. 
Befoze the making of this Statute, if a Jayloz had by dures of impziſonment , 28 


made his pꝛiloner become an Appꝛover, to appeal honeſt men foz his own pꝛi⸗ 

vate, of intent to have of their gods, when they were committed to his cuſtody, 

and to retain them in pꝛiſon without being let to mainpziſe, and the Appellees 

upon his appeal be hanged : this is Felony in the Jayloz by the Common law: 

but if the appellees were acquitted, then it was no Felony, but a great mil⸗ 

 paiſion in the Japloz, which was one of the cauſes of the making of this Act: 18 E.3. Cor.272. 
foz by this Act, if the pziſoner become an App2over againſt his will, whether the 

Appellees be acquitted oz attainted, oz after the appzovement not pꝛoceeded 

with, and whether the appzovement be true oz falſe, ſo it be by dures of impꝛi⸗ r E. 3. cap. 14. 
ſonment, and againſt the will of the p2iſoner, it is Felony. * Foz it is not 20 E. 3. <ap+s. 
lawful foz any man to excite oz ſtir any other to a juſt accuſation, complaint 9 
02 lawful ſuit, foʒ Culpa eſt ſe. immiſcere rei ad ſe non pertinenti; and ſo was ait ns 
reſolved Mich. 7 Ja. in the Star⸗chamber, in Sir John Hollis his caſe, by the 22 E.3.15. 
whole Court) much moze to do it by dures of imp2iſonment, moſt of all by a See the expoſition 
Jayloz; who hath the cuſtody of the pziſoner committed to him, to enfozce him pr 8 y Jacobi 


by dures to become an Appꝛover. And therefoze this Law-hath made it Felony jn Curia ſtellat. 


in the Jayloz oz Under-japloz, - — John Hollis 
Cale. 
¶ Keeper of the priſon, or Under-keeper.] Ik he be Beeper, — 4 — 


o2 Under-keeper, de jure, oz de facto, by right oy by wong, he is within the gmile. 
Purvien of this Statute. 


C By too great dures of impriſonment.] Every impꝛiſoument is 
taken and deemed in Law duritia, dures : a little addition to it by the Japloz 
is to great dures in this caſe, 


C To become an Appellor. ] That is, an Appꝛover. 


C Againſt his will.] That is, when the pziſoner never would have W. 2. cap.34. 
done it of his own will, if the Japloz, oz Under-jayloz had not enfozced him 28 4.4 — 
thereunto. 13 R. a. Stat.. 
Cd p. 3. 


I E.. De frang 


C Judgment of life or member.] * Theſe words do imply Felony, Priſovan- - 
Foz this offence, the offender ſhall have the benefit of his Clergy. gp 

Ik the Jayloz keep the pꝛiloner moꝛe ſtraitly then he ought of right, where- þ Britton fo.18. 
of the Pꝛiloner dieth, this is Felony in the Japloz by the Common Law. And Flera lib. 1. c-26. 
this is the cauſe, (as vefoze hath been ſaid) that if a pziſoner die in pziſon, the Verſus nem. „ 
Cozoner ought to ſit upon him, Dee befo2e Cap. Petit Treaſon fo.34. how pꝛi⸗ — — 255 
ſoners are to be demeaned. . 


Pow 


92 Tranſportation of S ilver. Cap. 30,31. 


14 E. g. cap io · How Gaols are rejoyned and united to the office of Sheriffs, ſee this Statute 
19 H.7.cap.1o. of 14 E. 3. cap.10. 19 H.7. cap. Io. Lib. 4. fo. 34. Muttons caſe. Add thereunto Rot. 
Lib.4. ſo. 34. Parl. 18 E. 3. nu. 43. and ſo was it decreed in Forteſcues caſe, in the Exchequer 


— 0 * chamber, Anno 2. Car. Regis. 
nu. 43: 2 Car. Regis in the Exchequer Chamber. Forteſcues caſe, 


CAP. XXX. 
Of Felony by bringing in, payment, or receipt 


of certain money. 


3 H 8. cap. i. T is Felony tO make, cOyn, buy, or br ing in, and put in payment, 
Star. :. Raſt. To &c. any Galley half pence, Suskyn, or Dotkyn. 
nu. 27. The reaſon of this law was, fo2 that theſe moneys were baſe, and not of the 


Allay of Sterling, which was (amongſt others) the cauſe of the making of the 
9 H.5.c.6.Stat.2. general law of 9 H.5. cap.6. Stat. 2. | 
It is Felony to pay, oz receive fo2 payment any money called Blanks, Foz 
2 H. 5. cap. 9. the better underſtanding of this Statute, it is to be known, that theſe Blanks 
were white money coined by King H.5. in France after his vicozy at Agin-court, 
and League with France, whoſe ſtyle then was, Rex Angliz, Regens & hæres 
Franciæ. And they were called Blanks oz Whites in reſpect of the colour, be⸗ 
cauſe at the ſame time he coined alſo a Salus in Gold, the Salus being of the va⸗ 
lue of twenty two ſhillings,was of the allay of ſterling: but the Blanks, which 
were much moze common, being each of them valued at eight pence, were not 
of * allay of ſterling, and therefoze they only were decried by the ſaid Ad of 
2 H. 6. | 
See the Second part of the Inſtitutes Artic. ſuper Cartas cap. 20. 
Foz either of theſe offences of Felony the oftender may have his Clergy, 


CAP. XXXL 


Of Felony for Tranſportation of Silver, or Im- 
portation of falſe or evil money, &c. 


Mirror e 83 Efendue fuit que nul Argent ſerra tranſport hors del Realm. 


Inter les Articles This was the ancient Law of England long befoze the Conqueſt. 
"_ Roys or- At the Parliament holden Anno 17 E- g. as well the tranſpoztation of ſilver, 
Rot. Parl. 17 E. 3. a8 the impoztation of falſe and evil money, is enaced by authozity of that Par⸗ 
nu. 15. not printed liament to be Felony, And allo if the ſearchers mentioned in the Act be allen⸗ 
ting to the bzinging in of kalle money, oz willingly ſuffering ver oz money 
to be tranſpo2ted, it is alſo made Felony, But becauſe this Ad was never pztn- 
ted no? tranſlated into Engliſh, and foꝛ that there be other things obſervable, 
enacted thereby, wozthy to be known, we will tranſcribe the ſame, de verbo in 


verbum in proprio Idiomate. 


ä ———̃ Os 
—— — 


Cap:3 1. Tranſportation of Sifoe). "IA 92 


Le Parliament tenus a Weſtm. à la QuinZeme de Paſch, 
du raign noſtre Seignior le Roy Edward Tiers apres 
le Conqueſt Dys & ſeptiſme. | 


I Tem accorde eft de faire une Monoie des bones Efterlings 228 . 
3 du Pois & del Alay del auncient Eflerling,que cel ali en g. 


lonque le ſorme 


avera ſon cours en Engleterre entre les Grand & la Comune & unge del 
de la terre, & la quele ne ſerra portes hors du royalme q En- _ Sni. 83 


gleterre en nulle manere, ne pur quecunque cauſe que ceo ſoit, dl. . 


Et en caſe que les Flemings voillent faire bone monoie dargent — 
groſſes ou autres accordant en alay es bones efterlings, que tiel See inter leges 

. 2 | rnentant. c. 14. 
monoie eit cours en Engleterre entre Merchand & Merchand Canuicay.s. , 


Fleta lib 1. c. 22. 


& autres qui la vodroient reſceuire de lour bone gree, I int que Clans. i. 4 e. 


nul argent ſoit portes hors due Roialme. Of whey weight 4 
Item eſt accordes & aſſentus, que bones gents & loialx ſoient TS = 
aſſgnes es Ports de miere, ( ailburs: ou mieſier ſerra, de faire la gg cum. 


ſerche que nul argent ſoit portes hors due Roialme en mongie Treaſon. ver 


n autrement, forſpris que les Grandꝭ quant ils vont per dela See the ſecond 
qils penſent aver veſſeals dargent. pur ſervir Iour hoſtels : Et — 


que nul ſoit cy hardy b de porter fauſſe & malyois monoie en Fri, 2 
Roialme, ſur paine de forfeiture de vie & de membre, & a faire She lite inthe 


ſecond part of the 


eſchanges a cenx qi paſſeront la miere d or pur lour bones Eſter- inftirues. 

li [ [ 1 E. a. De frargen- 

" a ld dalue. | 4 tidus priſonam. 
tem aſſentus eſt et accordes, que les dits Sercheours, per cauſe ** tos 

gils fertont lour offices plus diliagement et plus loialment, e ils the Searchers if 

eient la tierce partie de tote la fauxe monoie, gils purront trover +", 

portee deins le Roialm a lour profit demeen: Et en meſme la ma- 

nere eient la tierce partie de la bone monoie quele ilx troveront 

en la miere paſſent hors de la terre. Eten caſe qils ſoient troves 

negligents ou rebealx a tieux ſerches faire, à que lour terres & age puniſhment 

tenements, biens et chateux ſoient ſeiſes en lamain leRoy,et lour negligent, vc. 

corps pris, et detenus tanque ils eient fait fine au Roy pur lour 

diſobeiſance. Et en caſe quils ſoient © aſſentants de porter tiels reit aſent to 

fauxe monoie, et de ſuffrire ſachantement largent ou monoie au- inc motys tn ® 

trement, ( forſpris que les Grandz, quant ilz vont per dela qils lend ome 

penſent aver veſſcals dargent pur ſervir lour hoſtels come de dc. * be mia 
. . 4 x , | ported, is Felony. 

ſuis eft dit) eftr e meſnes hors du Roialm, eient judgement de 


wie ( de membre. 


Item, 


=? 


| Tranſportation of Silver. Cap. 31 . 


Item, II is accorded to make money of Sterling in England of 
' Þ the Weight and Allay of the ee Sch {hall be 
currant in England between the Great men and Sof theLand, 
and the which ſhall not be carried out of the Realm of England in any 
manner, nor for any cauſe whatſoever. And in caſe that the Flem- 
mings will make good money of ſilver grofs or other, according, in 
allay of good 3 that ſuch money ſhall be currant in England 
between Merchant and Merchant, and others, who of their own ac- 
cord will receive the fame, fo that no Silver be carried out of the 
Realm. | | 
Dem, It is accorded and aſſented, That good and lawful men be 
aſſigned in the Ports of the Sea, and elſewhere, where need ſhall be, to 
make ſearch, that no Silver be carried out of the Realm in money or 
otherwiſe, ( except that the Great men may when they go out of the 
Realm, have ſilver veſſels to ſerve their houſes ) And that none be fo 
hardy to bring falſe and ill money into the Realm upon pain of forfei- 
ture of life and member, and to make exchanges with them that ſhall 
paſs the Sea, .of Gold for their good Sterling to the value. ; 
Item, Tt is aſſented and accorded, that the ſaid Searchers, becauſe 
they may do their offices more diligently and more lawfully, hall have 
the third part of all the falſe money that they can find to be * 
into the Realm for their own benefit 3 And in the ſame manner they 
{hall have the third part of the good money which they ſhall find upon 
the Sea paſſing out of the Realm. And in caſe they ſhall be found neg- 
ligent or diſobedient in making ſuch ſearches, that their lands and te- 
nements, goods and chattels {hall be ſeiſed into the Kings hands, and 
their bodies taken and detained until they have made fine to the King 
for their diſobedience. And in caſe they ſhall be aſſenting to the 
bringing in ob ſuch falſe money, or wittingly ſhall ſuffer Sitver or 
money ( except veſſels of Silver for the Great men when they go out 
of the Ki to ſerve in their houſes, as before is ſaid ) to be 
2 out of the Realm, they ſhall have Judgment of life and 
member. 


The offenders in caſe of Felony made by this Act map have the benefit of 
their Clergy, | 


Cap.32- 


CAP. XXXI.. 


Of Felony for carrying of Wool, W oolfels, 
Leather, or Lead out of the Realm. 


Na Merchant, Engliſh, Welch, or Iriſh, ſhall carry ay manner of 27 E. 3. cp. 3. the 


Wools, Leather, Woolfels, or Lead, out of the ſaid Realm and Statute of the Sta- 
Lands, upon pain of forfeiture of life and member, nor ſhall tranſport Pe. 
any of the ſaid wares or Merchandizes in the name of Merchant Mirror cap. 1. 8.3. 
— nor ſhall ſend or hold their ſervants, &c. in the parts be- mms eg 
yond the Sea to ſurvey the ſale of the ſaid wares or merchandizes, or deins. - 
to receive the money comming of the ſale of the ſame, nor take pay- P<ſendu que — 
ment of gold or ſilver, nor of any other thing in recompence or com- hors del realme. 
mutation, or in the name of payment in the parts beyond the Sea out 
of the Realm and Lands aboveſaid of merchandizes ſold in England, 
Treland, or Wales, touching the Staple, but that all ſuch payment ſhall 
be made in gold or filver, or merchandizes in England, Ireland, or 
Wales, where the contract was made, upon pain of life and member. | 
That no Merchant privy nor ſtranger, nor any other, of what cons cap. :t. 
dition that he be, go by land or by water towirds wines, or other 1 
wares or mere coming into our ſaid Realm or Lands, in the 
Sea, nor elſewhere, to foreſtal or buy the ſame, or in other manner to 
ive earneſt them, before that they come to the Staple, or to the 
ort where they ſhall be diſcharged 3 nor enter into the Ships for 
ſuch cauſe, till the merchandizes be {et to land to be ſold, upon pain 
of loſs of life. and member. ; 
No Merchant privy, ſtranger, or other,ſhall carry out of our Real Cap. 13. 
of England, Wools, Leather, or Woolfels, to Barwick upon Twede, 
nor elſewhere, nor into Scotland upon the like pain, nor that any 
Merchant, nor any other, fell his Wools, Woolfels, or Leather, to any 
of Scotland, nor to any other to carry into Scotland, upon the like 


In. ä 
reif the Merchants or other people of Ireland or Wales, after they be cap. 18; 
in the Sea with their merchandizes, do pals to any place, other then to 
the Staples in England. it is felony. | 

No Merchant, or other,ſhall make any conſpiracy, confederacy, &c. Cap: 25 
or ill device in any point, that may turn to the impeachment, diſtur- 
bance, defeating, or decay of the Staples, &c. and if any do, and be 
thereof attainted before the Major and Miniſters of the Staple, or 
other whom the King ſhall aſſign, he ſhall incur the pain of loſs of life 
and member. | 

Item, Ou auterfoitꝝ fuit orden en * leſtatuts de Leitaple que nul Englois 32 th. cap. 6. 
paſſera la mere ove leynes, quire, pealtx lanuts, ne per auter, ſur peine de for- 25 31 ca. 
feiture de vie & member, terres & tenements biens & chateux : Eſt accord — 
que la fogfeiture de vie & member ſoit ouſte de tout en leſtatute de Leſta- 

O 


ple, 


Tranſportation of Wool. Cap. 32. 


18 H.6. cap. 15. 
Stauf. Pl. Cor. 37. b. 


Rot. Parl. 29 E. 3. 
nu. 53. 
b Compoſit. de 


ple, & que nul home ſoit impeach per tiel forfeiture de vie & membre, ci- 
bien in temps paſſe come apenir, Ia forfeiture des terres & tenements, biens 
G chateux eſteant en ſa force. The ſame in Engliſh, 


Alſo where heretofore it was ordained inthe Statutes of the Staple, 
that no Engliſh man ſhould paſs the Sea with Wools, Leather, Wool- 
fels, nor by other, upon pain of forfeiture: of life and member, lands 
and tenements, goods and chattels. It is accorded that the forfeiture 
of life and member be ouſted in the whole in the Statute of the Staple, 
and that no man be impeached by ſuch forfeiture of life and member, 
as well in times paſt, as to come, the forfeiture of the lands and tene- 
ments, goods and chattels, being in his force. 


By the exp2eſs letter of the body of this Law, the fozkeiture of life and mem⸗ 
ber is ouſted de tout in the Statute: therefoze it is holden that the felony is 
taken away thzoughout the Dtatute, but the fozfeiture bf lands and goods re⸗ 
maineth by the expꝛels letter of this Act, 


By the Statute of 18 H.6, No man ſhall carry Wool, or Woolfels, 
out of this Realm to other places, then to the Staple at Callice, with- 
out the Kings licence, upon pain of felony, &c. And that as well Com- 
miſſioners aſſigned, as the Juſtices in every County where ſuch 
Wools and Woolfels thall be fo carried out, have power and authority 
to enquire of the premiſes, and them to hear and determine, &c. 


But this Act extendeth not to wools which ſhall paſs the ſtrait of Marroke. 
And this is a perpetual Law, and cannot be expired, as it is ſitppoſed in the laſt 
imp2eſſion of the Statutes at large, but it extendeth only to wools and Wool 
tels, The offender herein may have his Clergy, 

And fo? the better underſtanding of ancient Statutes and Reco2ds concern⸗ 
ing Wools, it is neceſſary td explain certain wozvs and terms. By the Statute 
of 25 E.3. cap.9. Aſack of wool contains but twenty ſix ſtone, and every ſtone 
fourteen pound, where befoze it was a twenty-eight ſtone. 

ochet of Mool, unde Pochettum, that is, a little poke oꝛ ſack containing 
half a ſack of Wool, Sarpler, unde Sarpleia, is alſo half a ſack, and is derived 
from the French wozd Sarpillier, which ſignifieth a Wrapper, within which 
wzapper half a Sack is contained. | 

b A Weigh of Wool, unde UP: is half a ſack. | 

A Tod oz Toit of Wool, unde Toddum lanz, containeth two ſtone, and is 
derived from the French wozd Toilet, which is a Wrapper, within which by 
uſage two (fone of Wool is foulded: ſome fetch it from the Flemmiſh wozy 
Dodderem, which ſignifieth nectere, to weave, becauſe it is woven into cloth, 
Petralanz is a Stone of Wool, ſo called, becauſe the Weight, being a ſtone, 
contains fourteen pound, 


Cap. 33,34. 


CAP. XXXIII. 


Againſt tranſportation of Iron, Braſs, Copper, 
3 Bell· metal, Pan- metal, Gun- metal, or 
Shrooſ . metal, (Tin and Lead only excepted.) 


T? E tranſpoztation of theſe are p2ohibited by divers Acts of Parliament 28 E.3. cap.s. 
upon the penalties therein expꝛeſled. And hereby is pꝛohibited the tranſ- 33 H. g. cap. 7. 


6. cap. 37 


— —_ of any Guns whatſoever : a neceſſary Law, and wozthy of due ere- Sec the penalcies 
1 in the Statutes 
And we have obſerved, That God hath bleſſed this Realm with things foz chemſelves, which 
the defence of the ſame, and maintenance of Trade and Traffick, that no other ade thought to be 
art of the Chaiſtian wozld hath the like, viz. Jron to make Guns, cc. moze fern rend 
erviceable and perdurable then any othet. Deconvly, Timber foz the making Timber is a — 
and repairing of our Navy, and eſpecially foz the knees of the Ships, better word, in old 
then any other, Thirdly, Our Fullers earth is better foz the fulling of our French, Marem, 
cloth then any other, Fourthly, Dur Wool makes better cloth, any moze laſt ace, T n. 
ing and defenſible againſt wind and weather, then the Wool in any Nation materia, vel Lignd 
out of the Kings Dominions 3 and many other ſpecial gifts of God, . #dificatorium. 
But here will we tay, and p2ay, that none of theſe may be tranſpozted foz * Terra fullonies. 
many inconveniencies that will follow thereupon, 


CAP. XXXIV. 
Of Felony for ſtealing of a Faulcon. 


| es perſon that findeth any Falcon, Tercelet, Lanner, or Laneret, 37 E. cap. ig. 
or any other Falcon, that is loſt of his Lords, that forthwith he 

ſhall bring it to the Sheriff of the County, and that the Sheriff make 
Proclamation, &c. and if any ſteal any Hawk and the fame carry away 

not doing the Ordinance aforeſaid, it ſhall be done of him as of a 

thief that ſtealeth a Horſe or other thing. 


The Statute of 34 E.3. inflicted the penalty fo2 the concealing and taking 34 E. 3. cap: 22. 
away of the Hawk, two years impziſonment, and the paice of the Yawk to the 
Load, if he hath wherewith, and if not, he ſhall the longer abide in Pziſsn, 

This Act of 37 E.3. maketh the offence Felony, 

The new P2inted book of the Statutes at large, in ſtead of theſe wozds, (oz Printed for the 
any other Falcon) hath, oz any other Hawk. Society of Statio- 
J have ſen ſome manulcripts (in theſe woꝛds) in the oꝛiginal tongue, where⸗ vers, 1618. 
in the Dtatute was publiſhed. Que quecunque perſon que trove Faucon, Terce- 
let, Lanier, ou Lanyret, Auſtor ou auter Faucon. And both theſe differ from the 
truth of this Law, Foz the firſt ertendeth this Act to any Hawk whatſoever. 

And the manuſcript to Auſtot 03 Autor, a Goſhawk , whereas in truth, dec hereafter, cp. 
this Law ertendeth only to ſuch as be of the kind of Faulcons, being lotig# Percas gra. 
winged Hawks, which many times by flying far off -=_ loſt, and nat ts any cc. : 

2 ſhoꝛt 
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5 Stealing of Hawks. Cap. 24. 


—— 


Lib. 8. f. 27,28. 
In caſu principis. 


10 E. 4. IL. 


7 R. 2. barre 241. 
Lib. 5. fol. 108. 
Sir Hen. Conſta- 


bles caſe. 


14 El. Dier 307. 
Fines caſe. 
Lib. 7. fol. 17. 

in caſe de Swans. 


ſhozt winged Mawk, as the Goſhawk, the Tercel ok the Goſhawk, the Spar⸗ 
hawk, kt. And in the body of the Act this wozd [ Faulcon is ever uſed, and 
not this wozd [ Hawk; ] as hereafter appeareth. We would have been glad to 
have cleared this point by the Recozv of the Parliament Roll, but the Roll of 
this Act is not to be found, and pet being a general Law, the Judges are to take 
notice thereof: and that which J have ſet down as the wozds of the Law, a⸗ 
greeth with the firſt imp2eſlion thereof, and with all ſucceving impeſſions la⸗ 
ving the laſt, 


C Every perſon. ] This ts a general Law, and extendeth to all per- 
ſons of what degree oz ſex ſoever. 


C That findeth. '] Note by the Common Law the felonious taking of 
any Pawk long⸗winged, oz ſhozt-winged, from the Peark, ec. oꝛ from the per⸗ 
ſon of any man, with a mind to ſteal her, is robbery : but the finding of a Faul⸗ 
con, though he concealed, denied, oz ſold her, was no felony, but by this Aa. 


¶ Any Faulcon. ] By this and the laſt woꝛds, or any other Faulcon, it 
appeareth that only Faulcons are within this Law, as beſides t hole that are here 
named, the Gerfaulcon, Girofalco, oz Ardearius, and the Tercel, which is called a 
Jerkyn; and the Lanner is called Falcunculus. But the Perlyn, which is called 
E ſalo, and the Hobby, which is called Alaudaria, though they be long-winged 
Pawks, yet being not of the kind of Faulcons they are not within this Statute, 
neither is any ſhozt⸗winged Yawk, as the Goſhawk, the Tercel of the Goſ- 
hawk, oz the Sparhawk, ccc. as hath been ſaid, within this Act, 


C Tercelet.] This is the Tercel of the Faulcon, called a Tercel gen- 
til, the male of the Faulcon called Terciolus, quia tertia parte minor fit femella, 
becauſe the Tercel is a third part leſs then the female. 


C Lanner and Laneret. ] Theſe ( as hath been ſaid ) are of the kind of 
Faulcons, which appeareth not only by the name Falcunculus, but by the wozds 
of the Aa, fo having named the Lanner and Laneret, it is ſaid, oz any other 
Faulcon, 

Albeit theſe Hawks, that ſhall be ſo loſt, have no Uervels, pet muſt the find- 
er carry them to the Sheriff, foz Uervels are not required by this Ad. The 
only thing that the finder is to do, to ſave himſelf from felony, is fothwith(the 
woꝛd in the oziginal is maintenant) after his finding to carry the Hawk to the 
Sheritt. 8 


C That is loſt of his Lords. ] Lows are taken here foz the owners, 
the woꝛd in the oziginal is Scignior, which ſignifieth as well a Pꝛopzietarp, 
as à Lo2d. 


C To prove reaſonably.” This is not intended accozding to the gene⸗ 
ral ſenſe of this woꝛd | p2oof | that is, by a Jury of twelve men, but | reaſo- 
nably, | that is, by Uervels, oz by marks, oz by other pzoof to the Sheriff, 


C And if any ſteal any Hawk, &c.] The concealing and carrying away 
of the Hawk, not bꝛinging the ſame to the Sheriff accozding to this D2dinance, 
is adjudged a ſtealing by this Ad. And yet if a man find goods, and conceal oz 
deny them, it is no felony, 


C As of a Thief that ſtealeth a Horſe. J But yet by the Com- 
mon Law one hath not as good and abſolute a pzoperty in Mawks, being 
feræ natura, and reclaimed foʒ delight and pleaſure ; foz they may become wild 
again, and return to their natural liberty) as in a Yozſe, oꝛ any other thing of 
pꝛofit: but the concealing and carrying away of che Vawk reclaimed, — 

ound 


Cap.3 4,35. Congregations, Oc. by Maſons. . 99 


found was no Felony befo2e this Statute, no moze then any thing of p2ofic, te- 
cauſe the party came to the Hawk by finding. See moze hereof in the Chapter of 
Larceny. A Yawk that is not reclaimed is nullius in bonis, but occupanti conce- 
ditur, and he that firſt gettech the Yawk enjoyeth it. 
In this Act four things are to be obſerved. Firſt, That theSheriff mu make 
pꝛoclamation in all the god Towns of the County, that he hath ſuch a Faulesn 
in keping,Secondly,Jf none come to challenge the Faulcon within four months, *Who ſhall be ac- 
if the finder be under the degree * of a Gentleman (which here is called un ſim- counted in Lad 4 
ple home) the Sheriff ſhall have the Faulcon;paying reaſonable coſts,+c. Third- Gentleman; 
ly, Ik the finder be a Gentleman, and no challenge by the owner within four See the ſecond 
months, then he ſhall have the Faulcon, paying reaſonable coſts,vc. Fourthly,Je 95 of the Inſti 
is to be obſerved, that in theſe two latter bzanches, the laſt pꝛinted bok hath this or —— 
woꝛd [ Yawk : ] but in the oziginal, and all the other pꝛinted boks, the wozd is 1 Hl. 5. c. f. 
[ Falcon : ] under which wozd, all the reſt mentioned in this Act are included. See before c.23. 
Fo? this offence of Felony the offender ſtall have the benefit of his Clergy,fs: 1898 Verd. 
at the time of the making of this Act he that had ſtoln a hozſe Would have had Can hat lt an 
his Clergy. See Stanf. Pl. Coron. fo. 37. 


— — 


CAP. XXXV. 


Congregations, &c. by Maſons in their general 
Chapters, &c. 


T is ordained and eſtabliſhed that no congregations and confedera- 3 HS. ca. f. 

cies ſhall be made by Maſons in their general Chapters and Aſſem- 
blies, whereby the good courſe and effects of the Statutes of Labou- 
rers are violated and broken, in ſubverſion of Law; and if any be, 
they that cauſe ſuch Chapters and Congregations to be aſſembled and 
holden, ſhall be adjudged Felons. | | 

The cauſe whereto2e this offence was made Felony,is,fo2 that the god courſe 23 E. 3. De ſervi- 

and effect of the Statutes of Labourers were thereby violated and bzoken, Not entibus ca. 1.&c. 
all the Statutes concerning Labourers befoze this Act, and whereunto this Ag 25.E3- de fervi- 
doth refer,are repealed by the Statute of 5 Eliz.cap.4. whereby the cauſe and end 5 Eleap . 
of the making of this Act is taken away, and conſequently this Act is become of 
no fo2ce oz effec : foꝛ ceſſante ratione legis, ceſſat ipſalex. And the Jndictment of 
Felony upon this Statute muſt contain, that thole Chapters and Congregations 
were to the violating and bzeaking of the god courſe any effect of thoſe Statutes Ceſſante cauſa ſeu 
of Labourers,which now cannot be ſo allevged, becauſe thoſe Statutes be repei- 7790e legis cellat 


ipſa lex. 


led. Therefoꝛe this would be put out of the charge of Juſtices of Peace witten 14 f.. 11. 
by *Paſter Lambard. Per F — ſimile 
27 H. 8. 4. . 


Aide, ſimile 10 E.3.8, Account per Shard. 26 H. 6. Examination 14- * Lambard pag. 227, Vide Stanf.37. b. 


| C AP: 


Cap. 36. 


cap. 3. 


* Divi- 
ſos 


13 R. 2. Stat.a. 


Regiſt. fo.61.b. 


Ibidem 60. b. 
Ibid.61.b. & 62. 


orbe de 
legibus. 


CAP. XXXVI. 
Of Felony by bringing in of Bulls of Excommu- 


nication, &c. 


Summons, Sentence, or Excommunication againſt any perſon of 
what condition that he be, for the cauſe of making motion, aſſent, or 
execution of the Statute of Proviſors, he ſhall be taken, arreſted 
and put in priſon, and forfeit all his Lands and Tenements, Goods 
and Chattels for ever, and incur the pain of life and member. And 
if any Prelate make execution of ſuch Summons, Sentence, or Ex- 
communication, that his Temporalties be taken, and abide in the Kings 
hand till due redreſs and correction be thereof made. And if 
any perſon of leſs eſtate then a Prelate, &c. make ſuch execution, 
he ſhall be taken, arreſted, and put in priſon, and have impriſon- 
ment, and make fine and ranſome at the diſcretion by the Kings 
Councel. 


I: any man bring or ſend into this Realm, or the Kings power, any 


By the Common Law, when apy perſon, either Eccleſiaſtical oz Tempozal, 
ſhould by pꝛetext of Fozraign power impugne oz attempt to fruſtrate any of the 
Laws of the Realm, there lieth a Writ called Ad jura Regia: if it were by an 
Eccleſiaſtical perſon beneficed within this Realm, then the Writ is, 

Rex, &c. Salutem. . Turbamur, nec immerito, & movemur dum illos qui ſub 
noſtro degunt dominio, & ibidem beneficiis & redditibus honorantur, quo pre- 
textu in defenſione, & tuitione jurium Regiæ Coronæ noſtræ ipſos nos aſſiſtere con- 
cederet, eadem jura erectis contra nos cervicibus conſpicimus ſatagentes pro viribus 
impugnare, &c. 

Che general Writ is, Rex, &c. Ad jura Coronæ noſtræ integra & illæſa pro 
viribus conſervanda, eo amplius curam & operam adhibere nos convenit ſtudioſam, 
quod ad hoc ex debito aſtringimur vinculo juramenti, & alios conſpicimus, ad ipſo- 
rum jurium enervationem anhelare: and particularly againſt Pꝛoviſions. o ag 
Pꝛoviſtons, cc. were, as by theſe Writs it — againſt the Common 
Law of the Realm, but lufficient puniſhment was not thereby inllided there- 
foze this, and other Statutes were made. 

And here it is wozthy of conſideration, how the Laws of England are not deri⸗ 
ved from any fozraign Law, either Canon, Civil, o2 other, but a ſpecial Law ap- 
pꝛopꝛiated to this Kingdom, and moſt accommodate and apt fo2 the god govern- 
ment thereof,under which it hath wonderfully flouriſhed, when this law hath ben 
put in due execution: and therefoze as by ſituation, ſo by Law it is truly ſaid, 

Et penitus toto * diviſos orbe Britannos, 


C If any man.] Though theſe woꝛds be general, yet they extend not 
ct Ty gm perſons, becauſe there is ſpecial p2oviſion foz them after in 
the Ad. 


¶ Any Summons, Sentence, or Excommunication. } Hereby are 
p2ohibited the Popes Bulls of any Sentence oz Excommunication, #c. and 
pꝛoces of Summons, 


Jt 


- — 


Cap. 37. Receiving a Feſuite, Oc. 101 


It appeareth by our Eoks that the bzinging of any Bull of Excommunica⸗ 11 4 Certif.6, 
tion into the Nealm agaiuſt a ſubject, was againſt the Common Law of Eng- 30 fl. p.z. 
land, in reſpec it gave way to fozraign authozity. And ſo it was holden in the = — Þ non 


time of E. 1. and E. 3. &c. long befoze this Ad, and ever ſince, Brook. Premu- 
54 22 12 . | nire 10. 
C Or execution of the ſaid Statute of Proviſors.] Viz. 25 E. 3. de 11 $469.76. 
Proviſoribus. See 25 E. 3. cap.22. 27 E.3-cap.1. 38 E. 3. Stat.2. cap.1.& 4. —_ 
| 0 20 H. 6.1. 
C Incur the pain of life and member.] 2 That is, of Felony, as 38l.s.42. 
hath been often ſaid befoze. This puniſhment is altered by the Statute of 13 El. 12 
cap. 2. as hereaftet in this Chapter ſhall appear. in Caudries caſe. 


4 W.2.cap.24- 


C And if any Prelate make execution, &.] This and the next fol- „ rde Fring - 
lowing bzanch extend to Eccleſiaſtical perſons. The puniſhment in both thele 5 2-47" 
bzanches, and in the fozmer alſo, is altered by the Statute of 13 Eliz. cap.2. 13 R.2.Srar.2.c.z, 
Foz thereby this offence is made High Treaſon, 6 as well in perſons Eccleſiaſti- 9 £-4-26. 
cal, as Tempozal: which Act, and the cauſe of the making thereof, you may 17 0 
read in the caſe De jure Regis Ecclefiaſtico, ubi ſupra, \ —— yp 235, 

Regis Eccleſ, 


— 


C AP. XXXVII. 


Of Felony in receiving a Jeſuite, Seminary 
Prieſt, &c. 


Very perſon which ſhall wittingly and willingly receive, relieve, ,_<.:- cn .. 

E comfort, or maintain any gelte Seminary Priel or other Prieſt, * 

Deacon, or Religious, or Eecleſiaſtical perſon (made by Authority 

from the See of Rowe ſince the Feaſt of Saint John Bapti ii, An. 1 Eliz, 

born within this Realm) being at liberty and out of hold, knowing 

him to be a Jeſuite, 8c. ſhall for ſach offence be adjudged a Felon 

without benefit of Clergy. _ ——_ 
The cauſe of the making of this Statute of 27 Eliz. againſt Jeſuits and Se- 7 

minary Pꝛieſts, et. and their receivers, you map read at large, Lib. 5. fo. 3 9,39. 

in the caſe De jure Regis Eceleſiaſtioo. ä 


CAP: 


\ 


102 


35 Eliz, cap. 1. 


1 & 2 Ph. & Mar. 
cap. 4. 
5 Eliz. cap. ao. 


Cap. 3 8, 39. 


C AP. XXXVIII. 


Of Felony in Recuſants concerning 
Aͤbjuration. 


F any Recuſant (other then a Popiſh Recuſant or a Feme Covert) 
1 which by the tenor and intent of this Act is to be abjured, ſhall 
refuſe to make abjuration, or after ſuch abjuration made ſhall not 
go to ſuch haven, and within ſuch time, as is by this Act appointed, 
and from thence depart out of the Realm, according to this preſent 
Act, or after his departure ſhall return into any of her Ma jeſties 
Realms or Dominions, without her 8 ſpecial licence in that be- 
half firſt obtained; that then every ſuch perſon ſo offending, ſhall 
be adjudged a Felon. | 
If any offender againſt this Act befoze he oz they be required to make abjura- 
tion, repair to ſome Pariſh Church, on ſome Sunday oz Feſtival dap, and then 
and there hear Divine @ervice, and make ſuch ſubmiſſion as by the Act is 
pꝛeſeribed; then the ſaid offender is clearly to be diſcharged. 
Che offender ſhall fozfeit his goods and chattels,and his lands during his life 
only, rhe offence ſhall wozk no loſs of dower oz cozruption of blood, and the 
heir eo inherit. The offender (hall not have the benefit of his Clergy. 


5 


CAP. XXX. 
Of Felony in Egyptiant, &c. 


tian, (hall remain in this Realm, or in Wales, one month, at one 
or ſeveral times: and if any perſon being fourteen years old, which 
bath been ſeen or found in the fellowſhip of ſuch Egyptians, or which 
hath diſguiſed him or her ſelf like to them, ſhall remain here or in 
Wales by the ſpace of one month, either at one or ſeveral times, it 
is Felony. 
The offender ſhall not have the benefit of his Clergy. 


T any outlandiſh people, calling themſelves, or being called Egyp- 


Cap. 40,413 


_- — * — * r 


CAP. XL. 
Of Felony in dangerous Rogues. 


perpetually to the Gallies, have returned into the Realm without Jac.cap. 7-25. 
lawful licence or warrant, it is felony: the felony to be tried where 
the offender is apprehended. 


The offender may have the benefit of his Clergy, 
If any Rogue after he hath been branded in open Seſſions with a 39 Eliz.cap.4. 


Roman R. upon the left ſhoulder, or ſent to the place of hisdwelling *J*-P-7- 
where he laſt dwelt by the ſpace of a year, or the place of his birth, to 
be placed in labour, have offended again in begging, or wandring con- 
trary to the ſaid Statutes, it is felony, to be tried in the County where 
the offender ſhall be taken. | 
The offender againſt this bzanch ſhall not have the benefit of his Clergy. 


I. any dangerous Rogue that was baniſhed the Realm or adjudged 39 Eliz. cap.4. 


Mendicus non erit inter vos, There ſhall be no beggar among you. Deut. ca. 15. v. 4. 
Ordeine fuit que les povres fuiſſent ſuſteinus per les Parſons, Rectors, & les Paro- Mirr. cap. 1. $.3- 
chians, cy que nul ne moruſt per default de ſuſteinance: ö Inter les Art per 


See an ancient Oꝛdinance in 50 E. 3. concerning Ribauds and ſturvy Eeg⸗ — 


gars, that be dziven to their occupations oz ſervices, oz to the place from nu. 61. 
whence they came. a Brit. 49. b. 


— 


| CAP. XLI. 
Of Felony by Forgery in the ſecond Degree. 


; | he — . 
1 F any perſon oꝛ perſons being once condemned of any of the Fozgeries men- 5 Eliz. cap. 14- 
tioned in the Ac, ſhall after ſuch his oz their condemnation, . eftſoons com- 
mit o2 perpetrate any of the ſaid offences in fozm in the ſaid Act mentioned, that 
then every ſuch ſecond offence ſhatl be adjudged Felony, But no attainder of 
this Felony ſhall extend to take away dower, noz to cozruption of blood, oz diſs 
heriſon of the heir, | | | 
In 43 Eliz. Markham was attainted of Felony upon this manch in the Kings Markbams cafe 
Bench toz a ſecond fozgery of many of the Pannozs and Lands late bf Sir A 
Thomas Greſham Knight, and was executed therefoze. 1 Wd! 
This Felony is to be heatd and determined befoze Juſtices of Oier and Ter- Hil. 30 E liz. coram 
miner, and Juſtices of Aſſize in their Circuit. And albeit that Auſtices of Peace Rege. 
have power to hear and determine felonies, treſpaſs, et. pet are they not inclu⸗ —— _ | 
ded under the name of Juſtices of Oier and Terminer : fo; Juſtices of- Oier and —_ Br. tit. 
Terminer are known by one diſtinct name, and Juſtices of. Peace by another. Gier & Term. s. 
But the Juſtices of the Kings Bench are Juſtices of Oier and Terminer within 
this Dtatute, 
The offender ſhall not have the benefit of his Clergy, 
Dee hereafter in the expoſition of this Statute fo the firſt offerice, where in- 
cidently there ſhall be moze ſaid roncerning the ſecond offence. | 


P C AP. 


lk. 8 


1 04 4 Cap. 4243: 


CAP. XI. 


Of Felony for conveying of any Sheep alive out 
of the Realm in a ſecond degree. 


g El. cap. 3. NC manner of perſon ſhall bring, deliver, ſend, receive, or take, 
See the Statute of or procure to be brought, delivered, ſent, or received into any 
3H.5, cap.22 (hip, or bottom, any Rams, Sheep or Lambs, or any other Sheep alive, 
to be carried and conveyed out of this Realm of England, Wales, or 
Ireland, or out of any of the Queens Dominions, upon pain that eve- 
ry ſuch· perſon, their aiders, abetters, procurers, —9— — ſhall 
for his and their firſt offence, forfeit all his goods, and ſuffer impri- 
ſonment one whole year without bail or mainpriſe; and at the years 
end in ſome market town, in the fulneſs of the market, have his left 
His left hand cut hand cut off, &c. And that every perſon eftſoons offending againſt 
* this Statute, ſhall be adjudged a Felon, &c. 
But this Act ſhall not extend to any cozruption of blood, o2 loſs of Dower. 
This Felony is to be heard and determined befoze Juſtices of Oicr and Termi- 
ner, Juſtices of Gaol⸗Welivery, and Juſtices of Peace, And the offender 
may have the benefit of his Clergy, as well in caſe of the cutting off his hand 
as in caſe of Felony, Die Stanford 37. b. | 


5 


CAP. XLII. 


Of Felony in Servants that imbeſil their Maſters 
Goods aſter their deceaſe. 


F any of the houſhold ſervants of any perſon {ball after the deceaſe 
W of their Lord or Maſter violently and riotouſly take and ſpoil the 
goods which were their ſaid Lords or Maſters, and the ſame di- 
ſtribute amongſt them, that upon full Information à to the Chancel- 
of the Great. Seal: [Or of England for the time, being by the h Executors or two of them, 
þ This extends of ſuch riot, taking, or ſpoil noe. & the Chancellor by thę advice of 
tors, and alſo, if the Chief Juſtices, and Chief Baron, or two of them, ſhall have 
mere be but gg. power to make ſo many and ſuch writs to be directed to ſuch Sherifs, 
miniſtrator. as to them {hall ſcem neceſſary, to make open proclamation in ſuch 
ſort, as by the Act is preſcribed, to appear in the Kings Bench, &c. 
and if any ſuch writ be retorned, &c. then if the ſaid perſon or per- 
ſons make default, then he or they making default ſhall be c attainted 
c Attainted by 
force of this a& Of Felony. 


of Parliament The offenders ſhall have the benefit of their Clergy. 
upon default. 


See the like many times in the Parliament Rolls. Rot. Parl, x5 H. &. ny. 144 K 15. Rot. Parl. 18 H. 6, num. 28. 


a This extends to 
the Lord Keeper 
deal, 


C4. 


Cap: 44: 


C AP. XLIV. 


Of Felony in Servants that imbeſil their Maſters 
Goodggommitted to their truſt above forty 


ſhillings. 


Very Servant to whom any Caskets, Jewels, Money, Goods, or 21 H fl. cap. . 
Cattels of his or their Maſter or Miltris, ſhall be delivered to 3} 45 17 

keep, that if any ſuch ſervant or ſervants withdraw him or them 1 E.6. ca. ia. 
from their ſaid Maſters or Miſtreſſes, and go away with the faid 5 El. ca. 10. 
Caskets, Jewels, Money, Goods or Cattels, or any part thereof to the 
intent to ſteal the ſame, contrary to the truſt and confidence in him or 
them put, &c. Or elſe being in ſervice of his ſaid Maſter or Miſtris, 
without the aſſent and commandment of his Maſter or Miſtris, imbeſil 
the ſame or any part thereof, or otherwiſe convert the ſame to his 
own uſe, with like purpoſe to ſteal it : If the Caskets, Jewels, Money, 
Goods or Cattels be of the value of forty ſhillings or above; ſhall be 
deemed and adjudged Felony. 

Concerning the value, (to ſpeak it once fo2 all) Tantum bona valent, quan- 
tum vendi poſſunt. 

This Act extendeth not to any App2entice oꝛ App2entices,noz to any ſetvant 
within the age of eighteen years, at the time of the offence committed, 

Vide Dier 25H. 8. fol. 5. Dier 25 H.8. f. g. 

By the Statute of 27 H. 8. the offender was ouſted of his Clergp, but that Ac 
is repealed by 1 E. b. cap. 12. Do as at this day the offender may have the benefit 
of his Clergy, 


C Shall be delivered by his or their Maſter or Miſtris. ] If the pier 254.8. 
Paſter deliver an obligation to his Servant to receive the money thereby due, fo-5- 4. K b. 
aud the Dervant receive the money of the oblige, and goeth away with the = te (ae 
ſame with intent to ſteal the ſame, this is no offence within this Dtatute, be- upon this Stat. 
cauſe he had not the money of the delivery of his Maſter: and if he had gone Lamb. Inter Pra- 
with the obligation with intent, ut ſupra, it had been alſo out of this Act, be- fidentes, 
cauſe it was a choſe in action. Do if the Maſter deliver to his Servant wares 
oz merchandizes to ſell, and ſelleth the ſame and goeth away with the money as 
_ * is no offence within this Statute foz the cauſe afozeſaid. See Stan- 
ord 37. b. 


1 E. s. ca. 12. 


Cap. 45,46. 


1— K 


CA. XV. 


Of Felony to cut downorbreak up the Powdike 
in «Mzrfhland in Norff. 


i Very perverſe and malicious cutting down and breaking up of 

2 K 3 Ph. Mar. 4 | any part of the new Dike called the Powdike in Marſbland in 

cap. 19. the County of Norff. or of the broken Dike called Oldfield Dike by 
Marſhland in the Ille of Eh in the County of Cambridge, or of any 
other Bank being parcel of the Rinde, and uttermoſt part of the ſaid 
County, is adjudged Felony. 

The Juſtices of Peace have power to enquire ok, and to hear and determine 
this Felony. The offender may have the benefit of his Clergy. 

Some ſay that this is a pzivate Ad, but it is publicum in privato, fo; the 
danger is publick, though the place be private, and doth concern multitudes 
of people, and the Sea is ſuch an immenſe creature, as who can withſtand 
it without length of time, infinite damage and loſs, and ertream charge 

43 El. cap.13. and coſt: a 

See before cap, Dee the Statute of 43 El. cap. 13. whereby in the Counties of Cumberland, 
12. ſo. 51,62. Northumberland, Weſtmerland, and the B. of Dureſme * carrying away oz 
3 * — — 1 detaining of any perſon againſt his will, oz impziſoning him oz them to ran⸗ 
fimile de Calc. Tome them oz to ſpoil them, upon deadly feud 02 otherwiſe, oz ſhall receive oz 
* Black mail is Carry * Black mail, oz give Black mail foz p2otection, tc. is made Felony without 


lained by th | b 
exp kined y the benefit of Clergy 


CAP. XLVL 


Of one of the Grand Enqueſt being one of the 


Indictors of any perſon or perſons of Treaſon or Fe- 
lony, and diſcover openly what perſons were ſo In- 
dicted, &c. 


TY by ſome opinion in our books was holden fo2 Treaſon, o2 Felony,and 
hereof divers reaſons were yielded, 
Stanf. f0.36.4- Firſt, That ſuch diſcovery was againſt his Dath, but that could not be the 
reaſon, fo2 perjury was neither Treaſon noz Felony, 
Secondly, Others did hold, that by this diſcovery the parties indicted of 
Treaſon oz Felony might flee, oz eſcape 3 but that can be no reaſon; foz this 
diſcovery without moze, can neither make him pꝛincipal noz acceſſoꝛy. 
18 E. 3. Cor. 272, Thirdly, Others that endeavour to confeſs and avoid the Authozities in 
27 Aﬀl p- 63. this caſe in Law, are of opinion, that in thoſe times the intent of a man, in 
Georges caſe. criminalibus, was much reſpected, in as much as In criminalibus voluntas repu- 
tabatur pro facto, and that by this open diſcovery, #c. his intent appeared, 
that they might flee oz elcape, And now it is agreed on all parts, chat at this 
day 
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day ſuch diſcovery is neither treaſon no2 felony: and the rather, foz that no 
perſon ever died foz ſuch diſcovery, In Georges caſe, in anno 27. lib. Aſſ. upon 
his Indictment he was acquitted. But certain it is, that ſuch diſcovery is ac- 
companied with perjury, and a great miſpziſion to be puniſhed by fine and im⸗ 
p2ziſonment, 


* 


C AP. XLVII. 
Of Larceny or Theft by the Common Law. 


H thus far p2oceeded, we are now come to Larceny, which cometh 
from Latrocinium, and from Latrocinic, by contraction, oz rather abuſe, to 
Larceny, | ; 

The Mirroz firſt deſcribeth Larceny, and then erplaineth ft. Larcine eſt priſe Mirror cap. f. 
d'autre moeble corporelle trecherouſment contre la volunt de celuy a il eſt p male * 
egaigne de la poſſeſſion, ou del uſe. Then doth he explain and ſhew the reaſon of 
the pꝛincipal wo2ds thereof, 

Priſe eſt dit, car baile neſt my title de laroun, ne livery en le caſe. 

Moeble corporelle eſt dit pur ceo 9 en biens nient moebles, ou nient corporels, ſi- 
come de tre, rents, & des Advowſons de Eſgliſes, ne ſe fait nul larcenie. 

Trecherouſment eſt dit pur ceo q̃ ſi leſloignourentende les biens eſtre ſiens, & que 
il les poet bien prender, en tiel caſe ne fe fait my ceſte peche, nec en caſe ou len 
prent Pautrui p la ou len entend, que il pleiſt al ſeigniour des biens, que il les pren- 
dera, mes a ceo covient enſeigner apparant preſumption & evidence. 

Et ſciendum, quod furtum eſt, ſecundum leges, contrectatio rei alinæ fraudu- Bracton lib. 3. fol. 
lenta, cum animo turandi, invito illo domino, cujus res illa fuerat. And then he al- 150. 
ſo erplaineth it. Cum animo dico, quia fine animo furandi non committitur. Bra- 
cton uſeth not the wozd latrocinium, but furtum, and ſo doth Glanvile. See Brit - Glanv. lib. 9. c. 17. 
ton a whole Chapter de Larcyns. And Fleta hath it thus, Eft autum furtum con. & lib. 19. cap. i 5- 
trectatio rei alienæ fraudulenta, cum animo furandi, invito Dno cujus res illa fuerit, = — 2 
following Bracton totidem verbis. Theſe deſcriptions are generally of Theft, Harden. cap. 36. 
compzehending Robbery, Burglary, when any thing is taken, and all other 
latrocinies, But here Larceny foz diſtinckion ſake is taken in a narrower ſenſe, 
viz. fo2 ſingle theft o2 thievery, and may be deſcribed thus. 

Larceny, by the Common Law, is the felonious and fraudulent taking and I tceny <4 
carrying away by any man o2 woman, of the mer perfonal goods of another, : 
neither from the perſon, no2 by night in the houſe of che owner. 

Now let us peruſe the pzincipal parts of this deſcription, 


2 


¶ Felonious taking. ] Firſt it mutt be felonious, id eſt, cum animo fu- gee tit Piracy, tec, 
randi, as hath ben ſatd. Actus non facit reum, niſi mens fit rea. And this intent Butlers caſe, 
to ſteal muſt be when it comech to his hands oz poſſeſſions ; fox if he hath the 28 Eliz. 
poſſeſſion of it once lawfully, though he hath animum furandi afterward, and car- 
rieth it away, it is no Larceny 2 but this receiveth ſome diſtinction, as hereafter 
ſhall appear, 

Decondly, Jt mult be an actual taking: foz an Indiament, Quod felonice 2 E. 3. f. 
abduxit equum, is not god, beranſe it wanteth cepit. By taking, and not bail- 
ment oꝛ delivery, fo2 that is a receipt, and not a taking: and therewith agreeth Clavil lib. £5, 
Glanvil. Furtum non eft ubi initium habet derentionis per dominum rei. cap. 13 

Eut herein the Law doth diſtinguiſh. Foz if a Bale oz Pack of merchandize 13 E. 4. 9. 
be delivered to one to carry to a cettain place, æ he goeth away with the whole 
pack, this is no felony: but if he open the pack, and take any ching ont animo 
furandi this is Larceny, Likewiſe if the Carrier carry it to the place appointed, 
andafter take the whole pack animo furandi, this is Larceny alſo * foz the deli⸗ 
very 
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very had taken his effec, and the p2ivity of the bailment is determined, And 
ſo it is of a Tun of Wine, o2 the like, mutatis mutandis. 

Alſo there is a diverſity between a poſſeſſion, and a charge; fo2 when JI deli⸗ 
ver gods to a man, he hath the poſſeſſion of the gods, and may have an Acion 
;H. 5 12. of treſpaſs, oz an Appeal, if they be taken oz ſtoln out of his poſſeſſion, But 
21 Hl. 7. 15. my Butler o2 Cok, that in my houſe hath charge of my Ueſſel oz Plate, hath 

no poſſeſſion of them, no? ſhall have an Action of treſpaſs, oz an Appeal, as the 
Tail ſhall : and therefoze if they ſteal the plate oz veſſel, it is Larceny. And 
ſo it is of a Shepherd, foz theſe things be In onere, & non in poſſeſſione Promi, 


Charge. 


Coci, Paſtoris, &c. | 
13 E. 4. 9. If a Tavernez ſet a piece of plate befoze a man to dꝛink in it, and he carry it 
Special uſe. away, cc. this is Larceny: foꝛ it is no bailment, but a ſpecial uſe to a ſpecial 
purpoſe. 3 | | 
22 AN. pl. 59. Thirdly, Noꝛ by Trover oz finding. Ik one loſe his gods, and another find 


22 E.3. cor. 265, them, though he convert them, animo furandi, to his own ule, pet is it no Lar⸗ 
ceny, foz the firſt taking is lawful. So if one find treaſure trove, oz waif, oz 
ſtray, and convert them ut ſupra, it is no Larceny, both in reſpect of the finding, 
and alſo fo2 that Dominus rerum non apparet. 


C Felonious implieth, that though the taking be actual, yet mutt it be 
See —_— Trea- done by ſuch perſons as may commit felony. A mad man that is non compos 
1 quant mentis, 02 an infant that is under the age of dilcretion, cannot commit Larceny, 
Et cap. Murder. AS in another place we have ſaid, 
27 Aff. 400 A Feme covert committeth not Larceny, if it be done by the coertion of her 
2 E 3.cor. 160. hugband; Eut a Feme covert may commit Larceny,if ſhe doth it without the co- 
Lex Inz cap. 30. extion of her husband: and there it appeareth, that a man may be acceſlary to his 
_ wife, but the wife cannot be acceſſary to her husband, though ſhe know that he 
tant. 20. C. , 0 2 , - - 
15 E. a. Cor. 38 3. committes Larceny, and relieve him, and diſcover it not: foz by the Law Di- 
vine, ſhe is not bound to diſcover the offence of her husband. 
Mic. 37 E. 3. co- Felons came to the houſe of Richard Dey, and Margery his wife; the wife 
ram Rege, Rot.83- knew them to be felons,but the husband did not, and both of them received them, 
Lincoln: and entertained them, but the wife conſented not to the felony, And it was ad- 
judged, that this made not the wife acceſſary, Quia ipſa in vita mariti ſui de ali- 
= receptamento in præſentia viri ſui, cui contradicere non potuit, occaſionari non 
debet. 5 
Bradton lib. 3. fol. Uxor furi deſponſata non tenebitur ex facto viri,quia virum accuſare non debet, 
151. b. nec detegere furtum ſuum, nec feloniam, cum ipſa ſui poteſtatem non habet, ſed vir. 
Britton cap. 24. La feme nequedent al felon poit dire q tout ſcavoit ele del mauvaſte ſon baron, pur 
fol. 47. ceo ne le poet ele my encuſer, ne devoit, tant come ele fuit de luy covert, &c. 
Flera lib. i. cap. 36. Uxor autem furis non teneatur pro delicto viri, poena enim ſuos debet tenere au- 
thores, uxor autem virum accuſare non debet, nec felonie ſuæ conſentire, &c. 

C Felonious and fraudulent taking. ] It a man ſeing the Bozſe of B. 
in his paſture, and having a mind to ſteal him cometh to the Sheriff, and pꝛe⸗ 
tending the Yozſe to be his, obtaineth the Yozſe to be delivered unto him by a 
Replevin, yet this is a felonious and fraudulent taking, as it was reſolved by 
Paſch. 15 Eliz. the Judges, as Catlin Chief Juſtice repozted in the-Kings Bench, Paſch. 15 Eliz. 
Vide ſtaturum. fg, the Replevin was obtained in fraudem legis. 


22 Aſl. pl. 39. C Carrying away. ] Foz the Indictment ſaith, felonice cepit & aſporta- 
vit. The removing of the things taken, though he carry not them quite away, ſa⸗ 
tisfieth this woꝛd aſportavit. As if a gueſt take the coverlet o2 ſheets of his bed, 
and riſing befoze day, take the coverlet oz ſhiets out of the chamber, where he 
lay, into the Hall, to the intent to ſteal them, and went to the ſtable to fetch his 
Yozſe, and the Offler appzehended him, and this was adjudged Larceny: and 
the coverlet oz ſheets were carried away being removed from the Chamber to 
the Pall, albeit they were till in the houſe of the owner. * 

| 0 


Cap. 47-  Larcevy or Theft. 109 


Do ik a mans Pozſe be in his clole, and one cakech him, and as he is carrying Juſtice palizons 
him away, he is app e henden, befoze he getteth out of the clole, yet this is luf⸗ Report. 
ficient to make it Larceny, . 


C Of meer perſonal goods.] It is ſaid meer] fo though they be per- 
ſonal gods, yet if they ſavoz any thing of the realty, no Larceuy can be com- 
mitted of them; As any kind of cozn oz grain growing upon the ground is a per- 
ſonal chattel, and the Executoꝛs of the owner ſhall have them, though they be not 
ſevered, but pet no larceny can be committed of them, becaule they are annexed to 
the realty, So it is of graſs ſtanding on the ground, oz of Apples, oz any other 12 E. 3. Cor. 199. 
fruits upon tries, 02 bulhes, 02 of wods growing; but if the owner cut the graſs, 22 E. 3. Ibid. a 56. 
oz gather the fruit, oꝛ cut the wwd, then larceny may be committed of them. 72 +19: 

So it is of a box 92 cheſt with Charters,no larceny can be committed of them; 10 E. 4. 14. lib 3 
becauſe the Charters concern the reality, and ths box oz cheſt though it be of fol.33. b 
great value, vet ſhall it be of the ſame nature the Charters be ol: & omne ma- Caleys caſe. 
jus dignum trahit ad ſe minus. 

No Larceny con be committed by taking, and carrying away of a ward, oz of 
a villain, becauſe they are in the realty, | 

It appeareth by all our ancient Authoꝛs ubi ſupra, and by the Statute of W. 1. W. 1. c. 1 5. See the 
that there is Gꝛaud Larceny, and Petit Larceny, diſtinguiſhed lo by the value: *Po#<i0n thereof 
foz if the perſonal gods ſtoln amount to above the value of twelve pence, then Cori —9 
is it Grand Larceny, and if it be under the value of twelve pence, then it is or perdere Sax. 
Petit Larceny, foz which he ſhall fozfeit all his gods, and ſuffer ſome cozpozal 277. his hide is 
puniſhment, as whipping, at. to be whipt. Mir- 

And this was the ancient Law befoze the Conqueſt, foz the Mirror ſaith, Et ge biss crime 
tout ſoit que la Ley ne eyt regard forſque al ceures des peuchers nequident linit le N 
12 del robbery & larceny en ceſt manner, ceſtaſſavoir que nul ad judgment 

de la mort, ft non larceny, &c. ne paſſont 12 deniers de ſterlings. 

A man hath a mer pꝛoperty in ſome things that are tame by nature, and I.. f 18. In caſe 
yet in reſpect of the baſeneſs of chejr nature, a man ſhall not commit any lar⸗ e Swans. 
ceny, great 02 ſmall, though he ſteal them, as of maſtiſſa, blud-hounds, oz of 
other kind, dogs oz of cats, no2 of ſome things that be 2 wild by nature, and . yide verb ( of 


pet no manner of felony can be committed on them, in reſpect of their wild and low ing. 12 8.8.39. 
ſavage nature, and therefoze no perſon ſhall die foz them: and likewile it is of 14 fl. 8.3 4.18 l. 
their whelps, or calves, oz young fo; it is a rule in Kam, that if na felony 20 leveret. 2 E. 2 
can be committed of any thing that is ferum natura, and of age heing reclaimed, Av. . A8 2. ferret 
02 made tame, that no felony can be of the young in the neſt, kennel oz den. 38 E. 3. 10. 47 E. z. 
Do as a man may have pꝛoperty in many things, and pet in reſpect of their a"; H. 5. 1. 9 H. 
nature there can be no felony of them. On the other ſide, of ſome things that 33 ome 87.4. K 
be ferz natura, being reclaimed, felony may be committed in reſpec of their no- 6 Mirror c. 1.5.10. 
ble and generous nature and courage, ſerving ob vitz ſolatium of Pꝛinces, and Dicr 14 El. 306, 
of noble and generous perſons, to make them fitter foz great employments: As 32%: 18 k. 4.8. 
all kind of Faulcons, and other Hawks, if the party that fteals them know * 14H.8. 
they be reclatmed, | 83 
* . B 86k 2 
C Of another.] e No larceny can be committed of wild beaſts, oz of © fl. 8. 2. b. oct. 
fowls that be wild, oz of fiſhes that be at their natural liberty in rivers, oz great Stu.9.b, Brirron 
waters, becauſe theſe be nullius in bonis : but larceny may be committed of K * 
young pigeons in dovehouſes, o2 of young hawks in the neſt, Eut if any per- 4 11 H.7. cap. 17. 
ſon upon the ground of any other, do take the egs of any Faulcon, Goſhawk, 31 H.. cap. 1a. 
Lanner, oz Swan out of the neſt, this is not felony, 4 but he ſhall be impziſons nf 28.42 E- 
ed by the ſpace of a year and a day, and fined at the Kings will, the one half to 2 — E.3 
the King, and the other to the owner of the ground. But larceny map be com⸗ 24. Vid. before, 
mitted of the egs of ſuch as be domitæ natura, as of ens, Turkies, Pehens, Verb. (Of meer 
and the like. e And larceny may be committed of fiſhes in a trunk oz pond, be- Peftonl goods } 
cauſe they are not at their natural liberty, but as it were beaſts in a ns pr, > 
5 pound. Bae f. 104. b. L. . 16,17 


— 


E. 4. 14. 

Stanf. 25. 

10 Jac. Regis. 
Hains caſe. _ 
Furtum 1nauditu, 


7 H. 6. 43. 


21H 5. Cor. 455. 
Abbridge dafl. 63: 


Britton fol. 7 r. 


Larceny or Theft. Cap.47. 


— — — —— 


a Eut if ſuch as be wild, that ſerve fo2 the fov of man, be made tame, as Der, 
wild Boze, Conies, Cranes, Pheſant, Partridge. oz the like, Larceny may be 
committed of them, ſo as he that ſtealeth them know that they be tame, But 
the Deer, ct. being wild, yet when he is killed larceny may be committed of the 
fieſh, and ſo of Pheſant, Partridge, o2 the like: And ſo note a diverſity between 
ſuch beaſts as be feræ natura, and being made tame ſerve foz pleaſure only, and 
ſuch as be made tame and ſerve fo2 fod, cc. which diverſity being not obſerved, 
hath made many men to err. 

A man map be indicted, Quare bona Capellæ in cuſtodia, &c. and ſo in time 
of vacation, bona domus Eccleſiæ. | 

At the Alliles at Leiceſter, in Lent, Anno 10 Jac. the caſe was this, one Wil- 
liam Hain had in the night digged up the graves of divers ſeveral men, and of 
one woman, and tok the winding ſheets from the bodies, and buried the bodies 
again: and J adviſing hereupon fo2 the rareneſs of the caſe, conſulted with the 
Judges at Serjeants Inn in Fleetſtreet; where we all reſolved, that the pꝛo⸗ 
perty of the ſheets was in the Executoꝛs, Adminiſtratoꝛs oꝛ other owner of them, 
fo2 the dead body is not capable of any pꝛoperty, and the p2operty of the ſheets 
mult be in ſome body: and accozding to this reſolution, he was indicted of felo- 
ny at the next Aſliſes, but the Jury found it but petit larceny, foz which he was 
whipped, as he well deſerved, 

Nota, A felonious taking mult be of the poſſeſſion, and not of the pꝛoperty 
removed from the poſleſſion, 

If a man doth bail, oz lend his gods to another, although he hath the general 
pꝛoperty of them, yet may he commit larceny of them, by the felontous taking 
and carrying them away, and in judgment of Law he is ſaid in this caſe to take 
the gods of another: foz the bailer hath jus proprietatis, and the baile hath jus 
poſſeſſionis, o a ſpecial pꝛoperty. 

The wife cannot teal the gods of her husband, foz they be not the gods ok 
another: fo2 the husband and wife are one perſon in Law, Duz anime in carne 
una. VideStant. Pl. Coron. fol. 24,25. 

To ſpeak it here once fo all it any perſon be indicted of treaſon, oꝛ of felony, 
oꝛ larceny, and plead not guilty, and thereupon a Jury is reto2ned, and \wozn, 
their verdict mult be heard, and they cannot be diſcharged, neither can the Ju- 
uy in thoſe caſes give a pꝛivy verdict, but ought to give their verdict openly in 

ourt, 

Macegriefs, fleſhmongers, ſuch as buy and ſell ſfolen fleſh, knowing the ſame 
to be ſtollen. Vide Lamb. inter leges Edw. Regis fol. 140. b. De Machecariis deri- 
ved of mace an old wozd foz fleſh, and grief, wꝛong oz injury. 


— * 


ap. 48, 89. 


— 


—_— — - I «ap $$.» 


CAP XVIII 
De Anno Die & Vaſto. 


Of the year, day and waſt. 


Ereof we have treated at large in the ſecond part of the fnſtitutes in his 

pꝛoper place upon the expoſition of Magna Carta cap. 22. where it appear- Mirror cap, i. 6.3; 
eth, that at this day the King ſhall have but the p2ofits foz g year anda dap in & <2p4 
lieu and ſatisfaction of the waſt which the Common Law gave to the King in 24 re. 
deſpite and deteſtation of che offence, as there you may tend at large: and there Lege dus opchne. 
it appeareth how neceſlary it is, ancient Authozs to be read, all which nerd not Glanv.li.7. cap. 17. 
here to be rehearſed; and that if any Statute be made to the conttary of Magna Bracton lib. 3. fo, 
Charta, it ſhall be holden foz none. And therefoze if Prærogativa Regis anno 17 —— 37. 
E. 2. cap. ultimo, be contrary thereunto, it is repealed as to the waſt, Flera lbb. 1. e. 28. 


I : c 1 
742 E. 3. cap. 1. 17 E. a. Prær. Regis cap. ultimo. Regiſt, 165. Mag. Chart. cap. 22. 3 E. 3. Cor. — _ — 


* 


CAP. XIX 
Of Piracy, Felonies, Robberies, Murders, and 


:onfederacies committed in or upon the Sea, 
GC 


Hs now treated of Felonits, #c. that are committed and done upon 

the Land, we will conſider of Piracies and Felonies, #c. done on the . 
Dea, which by an Act of Parffament are to be enquired of, heard, and deter⸗ Rot. Parl. _ 
mined —— to the courſe of the Common Law, as if they had bern done * R. 14. 
upon the Land. | | 

All Treaſons, Felonies, Robberies, Murders and Confederacies com- 28 H. 8. ca. 13. 
mitted in or upon tho Sea, or in any other Haven, River, Creek, or 

place, where the Admiral hath, or pretends to have Power, Autho- vid. 27 E. 3013. 
rity, or Juriſdiction, ſhall be enquired, tried, heard, determined, del' ſtaple. 

and judged in fuch Shires, and places in the Realm, as ſhall be limi- ny + 
ted by the Kings Commiſſion under the Great Seal in like form and vide caſe 
condition, as it oy ſuch offence had been committed upon the Land, 

to be directed to the Lord Admiral, or to his Lieutenant, Deputy, 

or Deputies, and to three or four ſuch other ſubſtantial perſons, 

* {hall be named by the Lord Chancellor of Englamd, for the time 

ing, &c. 

And ſuch as ſhall be convict of any ſuch offence by verdi&, con- 
feſſion, or proces by authority of any ſuch — ſhall have and pt 242 
ſuffer ſuch pains of death, loſſes of Lands, Goods and Chattels, as if 
they had been attainted of any Treaſon, Felony, Robbery, or other 
the ſaid offences done upon the Land. 

The offenders not to he admitted W 2 Clergy. 


Ths 


8 


112 


ES | as 


See 40 Aſl. pl. 23. 


Concerning 
Treaſon, ſee be- 
fore cap. 2. Verb. 
All trials. fo. 25. 

1 E. 5. ca. 12. 

5 E. 6. ca. 11. &c. 
a Rot. Par. 8 H.6, 


nu. 42. 


Hil. 2 Ja.Regis, 
at Serjeants-Inn 
in Fleet-ſtreet, 
the reſolution of 


the juſtices. 


Three points re- 


ſolved. 


Vide ſimilia. 


19 E.z.Cor. 124. 
8 H. 4.2. 9 E. 4. 28. 


* See the Fourth 
part of the Inſti- 
rutes cap. High 


Treaſon. 


5 El. cap.s. Vide 
ſupra, cap. High 
Treaſon, Verbo, 
Ou per ailors. f. 11. 


The miſchief befoze this Statute was (as it appeareth by the Pzeamble) that 
Traito2s, Pirates, Thiefs, Robbers, Purderers and Confederatoꝛs upon the 
Sea many times eſcaped tmpuniſhed, becauſeche Common Law of this Realm 
extended not to theſe offences, but were judged and determined befoze the Ad⸗ 
miral, cc. after the courſe of the Civil Laws, the nature whereof is, that be- 
foze any judgment of death be given againſt the offenders, either they muſt 
plainly confeſs their offences (which they never will do without tozture oz pains) 
o/ by * witneſs indifferent, ſuch as ſaw their offences committed, cc. which in 
theſe caſes cannot be gotten but by chance, o2 very rarely : Foz this cauſe 
the Commons petitioned in Parliament in 8 H.6. that the Juſtices of Peace 
might enquire of all Piracies : but the Kings anſwer was, That he would be 
adviſed, 

This Statute requires a conſiderate and juſt interp2etation, wherein, foz that 
it concerneth the life of man, the ſafeſt way is, to follow the reſolutions of all 
the Judges fozmerly had upon due conſideration of all the parts of this Ac, and 
upon divers conferences, and in the end, when J was Attozney general, reſol- 
ved by them unanimouſly as followeth : : ; 

Where divers did in the Reign of the late Queen Elizabeth commit Piracy 
and Robbery upon the high Sea, ok divers Perchants of Venice, in amity 
with the ſaid Queen, and after the Pirats, being not known, obtained a par- 
don, granted at the Co2onation of King James, whereby the King pardoned 
them all Felonies (inter alia) Firſt, That befoze this Statute, Piracy oz 
Kobbery on the high Sea was no Felony, whereof- the Common Law tok 
any knowledge, foz that it could not be tried, being out of all Towns andCoun- 
tics, but was only puniſhable by the Civil Law, as by the Pꝛeamble it appear- 
eth; the attainder by which Law w2ought no fozfeicure of Lands; oz cozrup⸗ 
tion of blod. Secondly, That this Statute did not alter the offence, oz make 
the offence Felony, but leaveth the offence as it was befoze this Aa, viz. Felony 
only by the Civil Law, but giveth a mean of trial by the Common Law, and 
inflicteth ſuch pains of death as if they had been attainted of any Felony, cc. 
done upon the Land, Eut yet (as hath been ſaid) the offence is not altered, 
ko2 in the Jndictment upon this Dtatute, the offence muſt be alledged upon. the 
Dca 3 ſoas this Act inflicteth puniſhment foz that, which is a Felony by the 
Civil Law, and no Felony, whereof the Common Law taketh knowledge, 
Thirdly, Although the King may pardon this offence, yet being no Felony in 
the eve of the Law of the Realm, but only by the Civil Law, the pardon of all 
Felonies generally extendeth not to it, for this is a ſpectal offence, and ought to 
be eſpecially mentioned, 

Upon this reſolution thefe conſequents do follow, x. That by the Attainder 
upon this Act, though there be fozfeicure of lands and gwds, yet there is no coz⸗ 
ruption of blod, 2. Seeing the offence is not made Felony by the Laws of this 
Realm, there can be no Acceſſozp of any Felony by the Laws of the Realm in 
this caſe, either befoze o2 after the offence, becauſe the Pꝛincipal is no Felon by 
our Law, neither doth this Ac ſpeak of any Acceſſo2y. 3. If there be an Accel⸗ 
ſoꝛy upon the Sea to a Piracy, that Acceſſoꝛy may be puniſhed by the Civil Law 
befoze the Lozd Admiral, but cannot be puniſhed by this Act, becauſe it extend⸗ 
eth not to Acceſſozies, no2 makes the offence Felony. * Laſtly, The Statute of 
35 H.8.cap.2. taketh not away this Statute foz reaſons done upon the Dea foz 
the cauſe afozeſaid, Which reſolution J have thought god to repoꝛt, becauſe it 
openeth the Windows of this Statute. 

In Trin. 18 Eliz. in Lozd Diers Panuſcript, there is a Quære made, what 
offence it is to lodge and entertain upon the Land a Pirate, knowing him to 
be a Pirate, and whether this Acceſſozy upon the Land ſhall be tried by this 
Statute, which is only of p2incipals in Piracy, And it was thought by the 
two Chief Juffices, that the fureſt way, was to have the Commiſſion in the 
County where the Acceſſozy offended, and there both the Pzincipal and che 


Acceſſoꝛy may be indicted and tried, Ut per Statutum anno 5 & 6 E. 6. 3 
C 


Cap. 49- _ Of Piray. 


- 
* 


11 


Hæc ille. Do as this Quære is nom cleared by the reſolution of the Judges and 


queſtionleſs the ſtatute (intended of 2 & 3 E. 6. foz there is none ſuch in 5 & 6 2 & 3E. . ca. a4. 


E.6.) extendeth only, when a Purder oꝛ Felony is commicted in one County, 
and another perſon is acceſſozy in another County (as hath been ſaid befoze : ) 


Vid. Lib.2. fo. 93. 
Binghams caſe. 


but in that caſe the offence was committed upon the Dea, and not in any Coun- See the Lord 
ty, and ſo out of that ſtatute: and therefoze this part of che Panulcript of the Sancars caſe, 


Lozd Dier was not thought fit to be p2inted, 


lib. 9. 117,118. 


Butler and other Pitars in Summer vacation robbed divers of her Pajeſties „ 3 El 
ſubjects, upon the Coaſt of Northfolk, upon the high Sea; and ought divers Butlers caſe. 


ok the gods ſo taken into the County of Northtolk, and there were appzehen⸗ 
ded with the gods: The queſtion moved to Wray Chief Juſtice, and Juftice 
Peryam, Juftices of Aſlile in Northfolk, was; Whether they might be indicked 
of Felony in Northfolk, as if one ſteal gods in one County and catry them into 
another County, he may be indicted in either County: and it was reſolved by 
them; that they could not be indicted fox Felony in Northfolk, becauſe the o2i- 
ginal taking was no Felony, whereof the Common Law tek conuſance, becauſe 
it was done upon the Sea, out of the reach of the Common Law: and therefoze 
not like the caſe, where one ſtealerh in one County and carrieth the gods into 
another, foꝛ there the oziginal act was Felony whereof the Law tok conuſance. 
But now let us peruſe the woꝛds of the Statute. 


C Where Traitors, Pirate. J This wozd Pirat, in Latine Pirata, is 
derived from the G2eek wozd 1642x715, which again is fetched from reien, a 
tranſeundo mare, of roving upon the Sea: and therefoze in Engliſh a Pirat 
is called a Kover and a Robber upon the Dea, 


C Treaſon, &c.] Note, Treaſon done out of the Realm, is declared to 
be Treaſon by the Statute of 25 E.z. And yet at the making of this Act of 28 
H. 8. it wanted trial, (as by the pꝛeamble of this ſtatute it is rehearſed) at the 
Common Law, And therefoze to eſtabliſh a certainty therein, the ſtatute of 35 
H. S. was made, as is afozeſaid in the erpoſition of the Statute of 25 E.3. Ber 
Paſch.43 Eliz. lib. 5. fo. 107. Sir Henry Conſtables caſe. 


Befoze the ſtatute of 25 E.3. if a ſubject had committed Piracy upon another 25 E. 3. cip-r. 
(foz ſo is the book to be intended upon a fact done befoze 25 E.3. ) this was hol- 4 Al. P-25- 


den to be petit Treaſon, foꝛ which he was to be dzawn and hangen: becauſe Pi- 
rata eſt hoſtis humani generis, and it was contra ligeanciæ ſuæ debitum: but if an 
Alien, as one of the Normans, who had revolted in the reign of King John, had 
committed Piracy upon a ſubject, this offence could be no Treaſon, foz though 
he were hoſtis humani generis, pet the crime was not contra ligeanciz ſuæ debi- 
tum, becauſe the offender was no ſubjett, but ſince the ſtatute of 25 E. 3. this is 
no Treaſon in the caſe of a ſubject, 


C Upon the Sea, or in any other Haven, River, Creek, or other 
place, where the Admiral hath, or pretends to have Power, Autho- 
rity, or Juriſdiction, ] Theſe wozvs | or pretends to have, &c. | are thus 


to be underſtood between the Yigh-water-mark, and the Low-water-mark * 8 E.2. cot. 309. 
foꝛ though the Land be infra corpus cornitatus, at the reflow; vet when the Sea 46 E. 3. Conu- 


is full, the Admiral hath Jurisdiction ſuper aquam as long as the ea flows: 
ſo as of one place there is diviſum imperium at ſeveral times: but extend not 
to any Haven, River; Creek, oz other place, that is; infra corpus comitatus : 


ance. 36. 
Scanf. pl. coron. 


Regiſt. 129. 


koz offences there committed were triable by the Common Law, and out of the 13 K.. cap. g. 


miſchief and purvien of this ſtatute : foz in the yzeaſble, the Sea is only men⸗ 374 P-15: 


tioned, and in the body of the Att it is ſaid, in like tom and condition, as if any 2 l . fo.14. 


luch offence had been committed upon the Land. 


C As {hall be named by the Lord Chancellor of Enxgland. 


19 H6.7. 
30 H. 6.5. per 
priſott. 


A nomination by the Low Keper of the great Seal of England was taken to Forteſcue. ca. 32. 
2 e 


114 Of Clergy. Cap. 50. 
be within this Act by the greater opinion of the Juſtices: but the Statute of 
5 Eliz.cap.18 5 Eliz. hath made a Declaration of the Common Law concerning the power aud 
authozity of the Lozd Keeper of the Gꝛeat Seal, which hath cleared that, any 

all other like queſtions, 
To hear and determine ſuch offences after the common courſe 


Trin. 7 2 of the Laws of this Land uſed for Treaſons, Felonies, &c. done and 
dae of Brook committed upon the Land.] Ik the offender upon his arraignment be- 


alias Cobham. foze Commiſſioners by fozce of this Statute ſtand mute, he ſhall have judge- 
ment De peyne fort & dure, by fozce of this general bzanch, but it is out of 
the latter woꝛds of the Act, viz. And ſuch as ſhall be convict of any ſuch offence 
by Verdict, Confeſſion, or Proces. Foz he that ſtandeth mute, is not convict of 
the offence but ſuffereth foz his contumacy. Alſo it is neither by Uerdict, Con- 
feſlion, oz Pꝛoces. g 
Foz peine fort & dure: Ot in the ſecond part of the Inſtitutes, in the expoſi- 
tion upon the Statute of W. 1. cap. 12. 


— em 


r. I. 
Of Clergy. 


Pat perſon ſhall have his Clergy, foz what offences, in what ſuits, 
who is Judge thereof, and at what time Clergy is to be demanded, 
Lib. 11. fo. 29, 30. vou may read at large in Alexander Poulters caſe in the Eleventh 
_— part of my Repo2ts : where allo is reſolved the diverſity between a Clerk con- 
Lib.s. 26,27, in Vi, and a Clerk attaint ; what a Clerk convict which hath his Clergy ſhall foz⸗ 
Caudries caſe feit, and at what time; and that none that hach his Clergy allowed ought to 
Vid. Lib.s.f0.50 make any purgation at this day; and that the King may pardon the burning of 
Biggens calf, ® the hand, as well in an Appeal, as upon an Indiament. | 
caſe. a If the pꝛincipal hath his Clergy befoze attainder, the acceſſozy either befoze 
18 Eliz. caps. o after ought to be diſcharged. 
a Lib.4.f0.43:44 b ou map add to the fozmer repo2t a Reco2d in Rot. Clauſ. An. 3 E. 3. m.2, 
: — caſe, & 18. That bon Sacrilevge the Oꝛdinary may allow Clergy. Do as it is in 


2 E327, the elen ion of the Oꝛdinarp, either to allow oz diſallow Clergy in that caſe. 
22 E.zBr.Cor.2560 c Df a notable Recoꝛd Trin. 21 E. 3. coram Rege, Rot. 173. Hertford, that Pri- 


7 H 4.16, vilegium Clericale non competit ſeditioſo equitanti cum armis platis, & cotearmu-* * 
—_— ris, per leges Angliæ. 
; 346-00 4 It is pꝛovided by the ſtatute of 25 H.8. that if any perſon be indicted of Fe⸗ 


4 E.. cor. sg. Tony foꝛ ſtealing of any gods oꝛ chattels in any County, and thereupon arraign- 
3 All. 14. 5 Afl. 3. ed, and be found guilty, 02 ſtand mute, 02 challenge peremptozy above the num⸗ 
; Jn i E 2. bet ot twenty perſons, cc. they ſhall loſe the benefit of their Clergy, in like man⸗ 
ms. ner as they ſhould have done, if they had ben invicted and arraigned, and found 
c Tr. 21 E. 3. cor. guilty in the ſame County, where the ſame robbery 02 burglary was done any 
rege, Rot. 173. committed, if it ſhall appear to the Juſtices, et. by evidence given befoze them, 
Jar Hep. 02 by examination, that fon ſuch robbery oz burglary in the ſame hire where 
32 H.8.c-3. * they were committed oz done, they ſhould have loſt the benefit of their Clergy 
Vid. 1 E.6. ca-12. by fo2ce of the ſaid Dtatute, viz. of 23 H.8. cap. 1. 


s E.6, cap. 10. 
C Any perſon indicted.] This Ac ertenveth not to Appeals by 
Crit oz Bill, noz to the Appeals of the Appzovers, 


e Poulters caſe, C Or by examination, ? e By theſe woꝛds though the offender confeſs 
Ubi ſuprafo.zr. the Jndicment, oz ſtand mute, oz challenge above twentp, ec. pet if by examina⸗ 
; tion 
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tion befoze the Juſtices, the truth of the caſe appeareth, he may be put from his 
Clergy. 


C By force of the ſaid Statute. I viz, 23 H.8. So as if for any Eur- 
xlary 02 Robbery in one County he were not ouſted of his Clergy by the Sta- 
tute of 23 H.3. but ſome later Statute, then the Delinquent ſhall have his Cler- Vid.Sranf. pl.cor. 
gy in the County where the gods are carried : Foz example, if the robbery be - 123, &c. De 
done in a dwelling houſe, the owner oz dweller, his wife, his childzen, o2 ſer- 8) 
vants then being within the houſe, and put in fear and dzead by the ſame, and 
the xovs be carried into another County, he ſhall not have his Clergy : but if 
the robbery in the dwelling houſe be not done with all che circumfkances men- 
tioned in this Aa of 23 H. 8. (which circumſtances are not required by the 
Statute of 5 E. 6. cap. 9.) he ſhall not be ouſted of his Clergy in the other 
County, And ſo of all like caſes, 
Der 1 Jac. cap. 8. Clergy taken from him which vo ſtab another that hath not 

d2zawn a weapon, noz ſtricken firſt, 


— — 


C4P. LL 
Of Abjuration and Sanctuary. 


ion by the courſe of the Common Law may be thus deſcribed, Cuſt. de Norm. c. 


a man oz a woman had committed felony, and the offender foz =» rms leges 


A* jur 
W 
ſafeguard of his oz her life had fled to the Sanctuary of a Church oz Church- 
pard, and there befoze the Cozoner of that place within fozty days had confeſ- 
led the felony, and tyk an oath foz his oz her perpetual baniſhment out of the 
Realm into a fozain Country, choſing rather, Perdere patriam quam vitam. But 
that fozain Country, into which he was to be exiled, muſt not be amongſt In⸗ 
fidels. And this was the ancient Law of this Realm, which was, Prohibemus Inter leges Canuti, 
autem ne Chriſtiana tide tinctus quiſpiam à regno procul amandetur, neve ad eos f 105. ©-5- 
qui nondum Chriſto fidem adjunxerunt relegetur, ne eorum aliquando fiat animo- 
rum jactura, quos propria Chriſtus vita redemit. 

The foundation of the Abjuration was the Sanctuary of the Church oz Church- 

yard. Foz he oz ſhe, that was not capable of this Danctnary, could not have the 2 E :. cor.420, 


nefit of Abjuration, - And therefoze it is ſaid, that he that committed Sacri- 25" 7 2-2 I 


44 e, becatiſe he could not take the pꝛiviledge of Danctuary, could not abjure. he common Pleas 


Foz the fozm of Abjuration, ſe the Statute of Abjuration, Vet. Magna Carta, Anno 17 E. 1. vid. 
part 1. f.167. b. The b Common Law herein was very ancient, and had ſaved later placita Parl. 
the life of many a man; and continued without change until an Ac made in 28 — 
the 22 year of H. 8. cap. 14. whereby it was p2ovided, that the party abjured Epiphaniz. 
ſhould not be baniſhed out of the Realm, but to ſome other Sanctuary within „ 50 E. 3c. Artic. 
this Kingdom 2: e and to ſay the troth, Abjuration was exciedingly intricated Cleri.g E. a. c. 10. 
and perplexed by the ſaid Act of 22 H.8.c.14. and other Statutes: Foz which „ b.. 787-6 
cauſes all Statutes made befoze the 35 year of Queen Elizabeth, concerning 7; 49.14. 26 fl 
abjured perſons, ſtand repealed by the Statute of 1 Jac. c.25. whereby the anci⸗ 8.c. 13. 26 fle T4 
ent Common Law concerning Abjuration fo; felony was revtved. 33H8. c.15.1E. 
4 Eut by an Act made in the 21 year of King James it is enacted, That no _ 4 
Dancuary oz p2ivileyge of Sanctuary ſhould be admitted oz allowed in any 7 Jac. c. 
tale. By which Act, ſuch Abjuration as was at the Common Law, founded (as 25. ; 
hath been ſaid ) upon the 1 Sanctuary, is wholly taken away: and 4 21 Jac. in the 
the Writ in the Regiſter 69. a. De reſtitutione extracti ab is become of continuance of 
no uſe. | TM 


e And St the abjuration by fo2ce of the Statute of 35 El. c. x, befoze Juſti⸗ 33 El. c. 1. & 4. 
| ces 


_ Hue and (ry. Cap 52. 


ces of Peace, oz Juſtices of Aſſize, 02 by fozce of an Act made at the ſame Par- 
liament, c. 2. befoze two Juſtices of Peace oz the Cozoner by a Recuſant, re- 
maineth (ill : becauſe ſuch Abjuration hath no dependency upon any Sanctu- 
ary. Which being ſufficient to ſhew how the Law ſtandeth at this dap, both 
concerning @anctuary and Abjuration, might ſuffice, | 

But yet he that is deſirous to read the general learning of Abjuration the 
Bzanch, and of Sanctuary the Rot, let him read the Pirroz, cap.1. C. 13. & 
cap.5. $.1. where he may read the right uſe of Abjuration by the ancient Law 
of England. Et inter leges Edwardi nu. 10. Cuſtum. de Normandie cap. 24. Of- 
ficium coronatorum tit. Abjuration. Raſt. pl. 2. Bracton li. 3. fo. 135. & 136. Brit- 
ton cap. Abjuration, f. 24. & cap. Coroners, f. 7. And Fleta lib. 1. cap. 29. 8 E. 2. 
Ubi ſupra. 3 E. 3. Coron. 313. 335. 21 E. 3. 17. 29 Aſſ. p. 34. Rot. Pat. 25 E. 3. 
part. 3. m. 16. Hil. 43 E. 3. Rot. 10. Coram Rege Buck. Hil. 26 E. 3. Coram Rege 
Rot. 20. Quando aliquis abjuravit regnum, Crux ei deliberat' fuit in manu ſua por- 
tanda in itinere ſuo per ſemitas ſuas, & vocatur Vexil lum Sanctæ Eccleſiæ. Rot. 
Parl. 2 R. 2. nu. 28. the right uſe of Sanctuary, 6 H. 4. 2. 8 H. 4. 2. 11 H. 4.40. 
7 H. 6.8. 27 H. 6.7. 2 E. 4. 17. 21. 9 E. 4.29. 12 E. 4. 1, 2. 3 H. 7. Coron. Fitz. 54. 
1 H. 7.2 3, 2 5. 8 H. 8. Kelway. 188,189. 190, 191. Fitz. Juſtice of Peace, fol. 202. 
Stanf, pl. cor. cap. Abjuration, fol. 116, 117, &c. Et ibidem Sanctuary, cap. 38. 
Dier 13 Eliz. fol. 296. Lib.5. fol.12.26. Lib. 6, fol. 9. Lib. Intrat. Tit. Abjuration & 
Sanctuary. 0 


CAB. III : 
De Huteſio & Clamore. 
Of Hue and Cry. 


T one being an erp2eſſion of the other. Foz huer in French (unde Hute- 
ſium) is to hot oz ſhout ; in Engliſh to cry. There be two kinds of Mues 
and Cries, the one by the Common Law, and the other by Statute. Thereup⸗ 
on 2 are two purſuits, the one fo the King, the other foz the party by pꝛi⸗ 
vate ſuit. 
Hue and Cry by the Common Law, oz fo2 the King, is, when any felony ig 
committed, 02 any perſon grievouſly and dangerouſly wounded, oz any per 
aſſaulted and offered to be robbed either in the day oy night the party grieved, 
4 Rot. parl. An. 02 any other may reſoꝛt to the 2 Conſtable of the Town, and acquaint him with 
6 E. 3. n. 6. Con- the cauſes, deſcribing the party, and telling which way the oftender is gone, and 
ſtable of the Town require him to raiſe Hue and Cry. And the duty of the Conſtable is, to raiſe 
— Hue and the power of the Town, b as well in the night as in the day, fo2 the pzoſecution 
b 2 E.4-8.b.& 9. a. of the offender, and if he be not found there, to give the next Conſtable warn- 
ing, and he the next, until the offender be found: and this was the Law befoze 
Inter leges Ca- the Conqueſt. c Si quis latroni obviam dederit, eumque nullo edito clamore abire 
nuti. f. 110 c. 6. permiſerit, quanticunque fuerit latronis vita æſtimata extremum ſolvat denariolum; 
Sce Inter leges aut pleno, perfectoque jurejurando de facinore ſe nihil habuiſſe cogniti confirmato. 
Edw. Conf. c. 21. g: . op * 
Sin quis proclamantem exaudierit, neque vero fuerit inſequutus, ſuæ in regem con- 
tumaciæ (ni omnem criminis ſuſpicionem diluerit ) pœnas dato. 
In antiquo M. S. Si quis furi obviaverit, & fine vociferatione gratis eum di- 
miſit, emendet ſecundum Weram ipſius furis, vel plena lada fe adlegiet, quod 
For overſameſſa, cum eo falſum neſcivit: fi quis audito clamore ſuperſedit, reddat Overſameſſa 
See lib. Rub. c. 36. regis aut plene ſe laidiet. Bracton who wꝛote befoze any Act of Parliament 
Bracton |, 3. fol. concerning Hue and Cry, faith, Omnes tam milites, quam alii qui 15 an- 
NOrum 


— 
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norum & amplius, jurare debent quod utlagatos, murditores, robbatores, & bur- Britton, fol. 15. K 
glatores non recipient, &c. Et ſi Huteſiũ vel Clamorẽ de talibus audiverint, ſtatim 19. Fleta I. 1.c.24. 
audito clamore ſequantur cum familia, &c. and here with agreeth Britton. — the 2. part of 
The Statute of W. I. c. 9. being in affirmance of the Common Law, pzovi- W. er 
deth, Que touts communement ſvient preſts a les ſomons des Viſcounts, & au crie ” 
de pais de ſuer & arreſter felons, quant miſter ſerra, auxibiens deins franchiſes come 
dehors. | 
And the Statute of 4 E.1.veclareth the Law ſimiliter de omnibus homicidiis, 4 E-. 1. de officio 
Burglar, occifis, ſeu * periclitantibus levetur Huteſium, &c, & omnes ſequantur u- Fes the gtarute of 
teſium, & veſtigium ſi teri poteſt: & qui non fecerit, & ſuper hoc convictus fuerit, winch 12 
attachietur quod ſit coram Juſticiariis de Gaola, &c. And by that Ad it appeareth 7 E. 3. f. is. 
that ſo it is in cafe of Rape, and therewith agrerth 2 Bracton alſo; 22 All. 57, 

The life of Hue and Cry is freſh ſuit, 3 pap 

Thamar the daughter of King David being violently raviſhed by her b2other 9 E. 9 ey : 
Amnon, the Text ſaith of her, Quæ aſpergens cinerem capiti ſuo, ſciſſa talari tu- See the Cuſtum' of 
nica, impoſitiſque manibus ſuper caput ſuum ibat ingrediens, & clamans. Norm. c. 24. 

They which levy not Pue and Cry, o2 purſue not upon Yue and Cry, ſhall CO . 2. f. 
be puniſhed by fine and impziſonment. 4 Allo if a man be pzeſent when a man 5 , Regum C. 13. 
is murdzed, oz robbed, and doth not endeavoz to attach the offender, noz levy Verſ. 19. 

Mue and Cry, he ſhall be fined and impaiſoned, c Bradt. l. 3. f. 118.0. 

Ok Mue and Cry by fozce of Acts of Parliament in five caſes, e Firſt, If a DE c. 155. 
watchman doth arreſt a night walker, and he diſobey and fly, the watchman map } Sce'g E. 2 bot. 
make Hue and Cry. 396. 

2. f Si quis foreſtrarius, Parcarius, aut Warrennarius in baliva ſua malefactores * Stat. de Wine. 
aliquos invenerit vagantes ad damnum ibidem faciend*, & qui ſe Foreſtariis aut _ 4H. 7. f. a. 
Warennariis illis pott Clamorẽm & Huteſium levatum ad pacem regis ad ſtandum f Statutum de 
recte reddere noluerint, immo ad malitiam ſuam exequend* & continuand & pa- Anno 21 E. I. 
cem regis diffugiend* fugam fecerint, & vi & armis ſe defenderint, licet Foreſtarii, Magna Cart. f. 118. 
Parcarii & Warrennarii illi, aut alii quicunque ad pacem domini regis exiſtentes in 4. Foreſters, 
comitativa Foreſtariorum, Parcariorum, aut Warrennariorum illorum venientes ad 
tales malefactores fic inventos arreſtandꝰ ſeu capiendꝰ, aliquem ſeu aliquos hujuſmo- 

di malefactorum interfecerint, non propter hoc occaſionentur coram domino rege, 
& juſticiariis quibuſcunque aut aliis balivis domini regis, aut aliorum quorumcun- 
que intra libertatem aut extra : nec propter hoc amittant vitam, aut membrum, aut 
aliam pœenam fubeant, immo firmam pacem domini regis inde habeant. Sed bene 
caveant Foreſtarii, Parcarii, Warrennarii, & alii quicunque, ne occaſione conten- 
tionis, diſcordiæ, contumeliæ, aut alicujus malevolentiz, ſeu odii præhabit' aliqui- 
bus per balivas ſuas tranſcund? malitioſe imponant, quod occafione malefaciendi in 
balivis ſuis intrant, cum hoc non fecerint, nec ipſos vagantes ut malefaciant, nec 
malefacientes invenerint, nec cauſam malefaciendi quærentes, & fic eos occidant. 
Quod fi fecerint, & de hoc fuerint convicti fiat de morte fic interfectorum, prout 
aliorum ad pacem domini regis exiſtentium, & prout de jure, & ſecundum conſue- 
tudinem regni fuerit faciend'. | 

3. Welſhmen outlawed, oz indicted of treaſon oz felony, that fly into Here- 23 fl. 6. c.s. vid. 

ford(hire, ſhall be appꝛehended, cc. 02 elſe purſued by Hue and Cry, and a foz⸗ 1-0 c. 26. 


keiture upon thoſe that do not purſue, Welltunen, 
4+ Yue and Cry ſhall be leavied upon takers of carriage within the Uierge 2 E. 3. c. 4. 
of the Staple of that which pertaineth to the Staple, F ſtaple, 


5. Where a man is robbed : Upon Yue and Cry, cc. what remedy he ſhall inch. 13 E. 1. 
have againſt the Hundzed, ec. and how and in what manner the Hue and cry ſhall 28 E. 3.c. i 1.27 El. 
be made in that caſe,ſe the Statutes, & l.). f. 6. & 7. the Statutes well expound- c. 13. 38 El. c. ay. 
ed. And this robbery muſt be done in the day time, and not in the night, other⸗ 
wile the party grieved ſhall not have his Action. And ſo note a diverſity between 
a hue and cry at the Common Law, oz fo2 the King, and a hue and cry by Sta⸗ 
tute where the party grieved is to have his remedy by pꝛivate action, Note alſo 
a diverſity in the pꝛolecution at the Common Law, oz foꝛ the Bing, æ by the Sta- 
tutes which give the party remedy, fo a p2olecution to the next Conſtable is 
god 
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god by the Common Law, but ſo it is not by the ſaid Statutes, which give the 
Lib.7. fol. 7, 8. party grieved his Action, De 1.7. f. 7. & 8. 22 El. Dier 370. Do the pzoſecution 
22 El. pier 370. at the Common Law is a god excuſe upon an Indidment at the Kings ſuic, 
but note that it is no bat to the parties Action, 
29 E.3.9.38E.3.6 UWhete Yue ond Cry either by the Common Law, oz by fozce of any Sta⸗ 
See 5 H.7.5.4, tute is levied upon any perſon,the arreſt of ſuch perſon is lawful, although the 
21 H. 7. 28. a. cauſe of the Hue and Cry be feigned; and if the caſe be feigned, he that levy 
the ſame ſhall alſo be arreſted, and ſhall be fined and impziſoned, But com⸗ 
mon fame and voice is not ſufficient to arreſt a man in caſe of felony, unleſs a 
felony be done indeed. : z 
It is an article of the Leet, to enquire of Pue and Cries levied and not 
Stat. de 18 E. a. purſued. i 
De civitate Lon- Mandatum eſt Guilielmo de Haverhull Theſaurario Regis, quod Civitatem Lon- 
don. capienda in don capiat in manum Regis, eo quod Cives ejuſdem Civitatis non levaverunt Hu- 
manum Kegis pro teſium & Clamorem pro morte Magiſtri Guidonis de Arretio & aliorum interfecto- 
Huteſio non le- rum ſecundum legem & conſuetudinem Regni. Teſte Rege apud Wendeſtok 22 


vato. Rot. Clauſ. 2. 
30 H. 3. m. 3. die Auguſti. 


— — — 


C A P. LIIL 
Of Mayhem. 


4 Firſt part Inſti- O F Payhem you may read at large in the - Firſt part of the Inſtitutes Sect. 

tutes 5 194.502. 194. & 502. and in Juſtice Stanford. And where (as it is there cited) he 

1 ſaith, Caſtratio vero, quamvis latens fit, adjudicatur mahemium. Hereot we find 
\chaimus, + ant example, 

— YH. Hall indictatus fuit de mayhemio, eo quod abſcidit virilia Johannis mona- 

| o_ _ — H * chi, & c. quem — we” deprehendit, &c. cum A. uxore ſua, Df the like accident 

e eng ou may read in Camden. 

dr * 13. , c Dominus Robertus Nevil (cum numeroſam prolem ex uxore ſuſcepiſſet) igno- 

for cutting our of tus in adulterio depræhenſus, & ab adulteræ marito in vindictam genitalibus mutu- 

tongues, &c. latus, brevi vi doloris expiravit. 

Camden Brit. p. ide inter leges Alveredi, cap. 40. de vulneribus fol. 43. 

as. 1.3f.148, 4 By the ancient Law of England, he that maimed any man, whereby he loſt 

n. 4. Mirror cap. 4. any part of his body, the Delinquent ſhould loſe the like part, as he that twk a⸗ 

S. De pains in di- way another mans life, ſhould loſe hi . a 

* ym And it is truly ſaid, that Duellum eſt Mahemium inceptum, and Mahemium 

22 Membrum elt Homicidium inchoatum. And therefoze in the Appeal oz Judictment it is ſaid 

promembro.18 E. Felonice mayhemavit. 

3.20. & Vid. a8 E. 


3. f. 94. 8 H. 4.20, 
21. Coron.458. 
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CAP. II. : 


Of Præmunire. 


. The print being 
per grevouſes & clamouſes pleints des Grandees & Com- cxanined, agrecth 


wich the Record. 


Munes avant ditz, coment pluſors gents ſont (& ount eſtre treits See the firſt part 
bors de realme a reſponder des choſes dount la conuſans apper- Kd 
teint a la court noftre Seigniour le roy; Et auxint que les judge- 

ments rendus in meſme le court font empeache en autre court, in 

prejudice & diſheriſon noſtre dit Seignionr le roy & de ſa co- 

rone, & de tout le people de ſon dit realme, & in defeaſance & 
anientiſement de la Common ley de meſme le realme uſe de touts 

temps. Sur quoy ewe bone deliberation ove les Grandes & au- 

ters le dit councel, aſſentus eft & accord per noſtre dit Seignior 

le roy, & les Grandees & communes ſuiſditz, Que touts gents TieStanure of 
de la ligeance le roy, de quel condition que ilz ſont, que tra- bg Curie 
bent nulluy hors de realme en plea dont le conuſance apperteint , 
a la court le roy, ou des choſes dont judgement ſoit rendus en le 

court le roy; ou que ſuent en autri court a defaire ou impeacher 

les judgements rendue in le court le roy, Eient joure, &c. In 

Engliſh thus. 


F Irſt becauſe it is ſhewed to our Lord the King by the grievous and 
0 


P Rimerment par ceo que monflre eft 4 noſtre ſeigniour le roy 27 E. 3. cap. r. 


clamorous complaints of the Great Men and Commons aforeſaid, 

w that divers of the people be, and have been drawn out of the 
Realm to anſwer of things, whereof the cogniſance pertaineth to the 
Kings Court: And alſo that the judgments given in the ſaid Court be - 
impeached in another Court in prejudice and diſheriſon of our Lord 
the King, and of his Crown, and of all the people of his ſaid Realm; 
and to the undoing and deſtruction of the Common Law of the ſame 
Realm at all times uſed. Whereupon, upon good deliberation had with 
the Great Men and other of his ſaid Councel, it is aſſented and accor- 
ded by our Lord the King, and the Great Men and Commons aforeſaid, 
that all the people of the Kings ligeance, of what condition that they 
be, which ſhall draw any out of the Realm in plea, whereof the cog- 
niſance pertaineth to the Kings Court, or of things whereof judgment 
is given in the Kings Court, or which do ſue in any other Court to de- 
= - impeach the judgments given in the Kings Court, ſhall have 

ay, &c. 

The effect of the Statute of 16R:2. is, It any purſue oz cauſe to be purſued 16 R. 2. cap. . 
in the Court of Rome, oz elſewhere, any thing which toucheth che King, againſt 
him, his Crown and Regality,. oz his Realm, their Notaries, Pzocuratozs, cc. 
Fautozs, cc. ſhall be out of the Kings pzotecion, = 

a * 


- 
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Fourth part oy In this Ac is declared the Soveraignty, Pzerogative, and Freedom of the 

the luſiſtutes, Crown of England, and the firſt Article exhibited by the Lo2ds of the Councel, 

cap. 8. Artic. 1. ( whereof Sir Thomas More Chancello2 was one) and the pzincipal Judges 

Dic Decen'®. concerning this matter, is wozth your reading. A 

-painſt Cardinal This offence is called a Præmunire of the wozvs of the Wait, grounded upon 

Woolley. this and other Statutes fo2 puniſhment thereof, Foz the wozds of the Writ be, 

Ver. F. B. 143- Rex vicecomiti, &c. Pramunire fac. A. B. &c. And rightly it is ſo called, foz he 
that is præmonitus is præmunitus. 

Eefoze the making of this Statute of 27 E. 3. there were thꝛer great mil⸗ 
chiefs. Firſt, That the Kings Subjects have been dzawn out of the Realm, to 
the anſwer of things, whereof the conuſance pertained to the Kings Court, 
Secondly, of chings whereof judgments have been given in the Kings Courts, 
And thirdly, that after judgments given in che Kings Courts of the Common 
Law, of matters determinable by the Common Law, ſuits were commenced in 
other Courts within this Realm, to vefeat o2 impeach thoſe Judgments, And 
theſe thzee miſchiefs had tha unſufferable effects: Firſt, the pzejudice and dil⸗ 
heriſon of the King and of his Crown, Secondly, the diſheriſon of all his Dub- 
jects, And thirdly, the undoing and deſtruction of the Common Law of this 
Realm: all which appear in the pzeamble of this Act. 

They are called other Courts] either becauſe they pzoced by the rules of other 
Laws, as by the Canon oz Civil Law, cc. oz by other trials then the Common law 
doth warrant. Foz the trial warranted by the Law of England foz matters of 
fact, is by verdic of twelve men befoze the Judges of the Common law of mat- 
ters pertaining to the Common law; and not upon examination of witneſſes in 
any Court of Equity: Bo as alia curia, is either that which is governed per 
aliam legem, oz which dzaweth the party ad aliud examen. Foz if the fræ hold 
and inheritances, gods and chattels, debts and duties, wherein the King oz 
Dubjc hath right oz pzoperty by the Common law, ſhould be judged per aliam 
legem, oz be d2zawn ad aliud examen, the thꝛe milchiefs afozeſaid expꝛeſſed in 
the pzeamble and in this Act ſhould follow, viz. diſheriſon of the King and of hig 
Crown, the diſheriſon of all his people, and the undoing and deſtrud ion of the 
Common law at all times uſed: by which woꝛds of this Act it appeareth, that 
all theſe miſchicfs were againſt the ancient Common laws at all times uſed. And 

Regiſt. 61,62, Kc. that alſo appeareth by the ancient Writs of the Common law, called Ad jura re- 
gia, whereof ſome touch hath been given befoze, and which are woꝛthy the rea⸗ 
ding: and allo by divers Acts of Parliament; as the Statute of Carlile, Anno 
35 E.1. whereof we have treated befoze in the Second part of the Inſtitutes : and 

Mich. 29 E. 3. co- by the Statute of 25 E.3. De proviſoribus. And it is obſerved, that in 29 E. 3. 

ram Rege. within two years after the ſaid Ad of 27 E.3. that they that were called in que- 

* Cornub. ſtion upon the Statute of Præmunire, Invenerunt manucaptores ſufficientes, & ſa- 

Nota. Sers mdre. cramentum præſtiterunt, quod non attemptabunt;citra mare vel ultra, quod in præju- 

5 dicium regis, legum, ſeu coronæ, ſeu judiciorum in curia Regis reddit, tendere va- 
leat quoquo modo, &c. Whereby, and many other like Reco2ds it appeareth, 
that Judgment ought not to be queſtioned citra mare, in any Court, unleſs it be 
accoꝛding to the courſe of the Laws of the Realm. 

4 H. 4. Ca. 23. By the Statute of 4 H. 4. cap. 23. it is ozbained and ſtabliſhed, that after 
Judgments given in the Courts of our Lozd the King, the parties and their 
heirs ſhall be thereof in peace, until the Judgment be undone by attaint, oꝛ by 
—— if there be erroz, as hath been uſed by the Laws in the times of the Kings 

zogenitozs. | 

410 H.4. 1,2. a Alſo that which hath bien ſaid appeareth by our Books and ancient Re- 

18 H.6.6. b. co2ds, as hereafter ſhall appear, 

1. L b 5 E.4. fo. 6. where the Statute of 16 R.2.cap.5. ſaith, In curia Romana vel 

< 11 H. 7. pre- Alibi, Eccleſiaſtical Courts within the Realm are within this wozp [ alibi, ] 

munire Fitz. e Mich, 11 H.. it was adjunged by the whole Court, that a ſuit in the Eccle- 
15H79.ac fjaſtical Court within the Realm foz a tempozal cauſe, was in caſe of Pre- 


lib. Inter.Raſt. munire. 
468, F ; p 
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4 A pzeſident of a P2emunire, fo2 kuing in the Cccleſiaſtical Court foz a debt. 4 Raſt. pl. 425.b. 
e Jt was reſolved, that he that ſued in the Eccleſiaſtical Court foz the fozgery & 430. 


of a laſt Will and Teſtament, incurred the danger of a Pzemunire, 
the party grieved might have his remedy by the Common Law. And in the ſame 
year of 17 H.7. Juſtice Spilman alſo repozteth, that one Turbervile, as well foz 
the King, as fo2 himlelk, div ſue a Pꝛemunire againſt a perſon foz ſuing foz 
tithes in the Eccleſiaſtical Court, alledging the ſame to be ſevered from the nine 
parts, and judgment given againſt the dekendant. 

Alſo it appeareth that the Admirals Courts is within this woꝛd [ alibi] if he 
hold plea of any thing, which is not done ſuper altum mare, but infra corpus 
comitatus, 


Spilman, 


becauſe 17 H. 7. of the 


rt of juſtice 


F Richard Beauchampe Eſquire and Thomas Pauncefoot Eſquire, and others, f Mic. 33 H. 6. 
are charged with the offence of Pꝛemunire, foz that they ſued John Creſſey Eſq; tam Rege. 


befoze Henry Duke of Exeter, Admiral of England, foz taking away a Croſſe of 
Gold and other goods,ſuppoſing the ſame to be taken ſuperaltum mare, where in 
truth they were taken at Stratford in the County of Eſſex ; where the ſtatute of 
16 R. 2. is recited, that none ſhould ſue in curia Romana ſeu alibi, &c. and that 
the conuſance of this plea belonged to the Common law, and not to the Court 
of the Admiral. And lo it is of the Conſtable and Parſhal, if they hold plea of 
a matter determinable by the Common law, 


g Iſabel Winnington efhibited a bill of Pzemunire againſt William Powdich & Mic. 9H.7. 


coram Rege. 


upon the ſtatute of 16 R.2. cap. 5. foz ſuing in the Admiral court befoze John 
Carl of Huntingdon, Admiral of England, foz a cauſe which belonged to the 
Common law, whereunto the defendant pleaded not guilty, 


Common law ad aliud examen, and to be diſcuſſen per aliam legem. 

But ſome have made a queſtion, Whether ſince the Ecclefiaſtical Jurisdi- 
tion was acknowledged to be in the Crown, an Cccleſiaſtical Judge holding 
plea of a tempozal matter belonging to the Common law, doth incur the dan⸗ 
ger of a Pꝛemunire. Though hereof there is no queſtion at all, pet leſt any man 
might be led into an errour in a caſe ſo dangerous, we will clear this point by 
Reaſon, Pꝛeſident, and Authozity. The reaſon holdeth ſtill co dzaw the matter 
ad aliud examen, &c. And the like queſtion might be made foz the Admiral 
Court, which is, and ever was, the Kings Court, but governed per aliam legem : 
and ſo likewiſe of the Court of the Conſtable and Parſhal. 

At a Convocation holden Anno 22 H.8. by a publick inſtrument made by all 
the Biſhops and the whole Clergy of England, the King was acknowledged to 


Raſt. 
but t 


pl. 23. 
his cauſe 13 


entred. Trin. 
And the reaſon of all theſe caſes is, becauſe they dzaw matters triable by the 9. H. — 
coram Rege. 


be @upzeam head of the Curch of England. h After this, viz.24 H.S. it appear- h 24 H. g. tit. 
eth that the Statute of Pzemunire remained in fozce againſt Eccleſiaſtical — 
TOOK 16. 


In 25 H. 8. Richard Nich Biſhop of Norwich was attainted in a Pꝛemunire Hil. 25 H. 8. coram 


Judges, fo2 holding of pleas merly determinable by the Common law, 


at the Kings ſuit, and his caſe was this. Within the Town ok Thetford there 
then was a cuſtom, that all Cccleſiaſfical cauſes riſing within the ſaid Town 
ſhould be determined bekoze the Dean there, having a peculiar Eccleſiaſtical 
Jurisdiction, and that no inhabitant of the ſame Town ſhould be dzawn befoze 
any other Eccleſtaſtical Judge, and that every perſon ſuing contrary to that 
cuſtom, the ſame being pzeſenced befoze the Paioz of Thetford, ſhould fozfeit 
ſir chillings eight pence 3 and that an inhabitant of Thetford, foz an Eccleſi⸗ 
aſtical cauſe riſing within Thetford, ſued another befoze the Eiſhop of Nor- 
wich, within his Conſiſkozy court at Norwich: and this was pzeſented befoze 
the Paioz of Thetford accozding to the cuſtom, whereby he fozfeiced fir ſhil- 
lings eight pence. The ſaid Biſhop, cited the laid Patoz foz taking of the ſaiv 
Pꝛeſentment Pro ſalute anime to appear befoze him at his houſe at Hoxon in 
Suffolk, where the Paioz appeared, and there the Biſhop ore tenus injopney 
him, upon pain of Excommunication to adnul the ſaid pzeſentment-befoze a day. 
And foz this offence he was attainted in a Pzemunire.upon his conkeſlion be- 


foze Fitz James Chief Juſtice, and the Court of Kings Bench, uno the _ 
2 0 


Re 
Bi 


e. Rot. Rich. 


of Nor- 


wich his caſe, 
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of 16 R.2, the Recv2vy whereof we have ſen. By which judgment two points 
arecleared: Firff, that the Statute of Pꝛemunire extends to Eccleſiaſtical 
Courts within the Realm, Secondly, that after the King was in poſſeſſion of 
his Supzemacy, the Biſhops incurred the danger of Pꝛemunire. 
Tin. 268.8 The Biſhop of Bangor was attainted in a Pꝛemunire foz holding plea of an 
ram Reze. Rote. Abo ln, and of tithes ſevered from the nine parts, | 
the B. of Bangors @®aint Germin in his Ek of Doctoz and Student, who w2ote after 26 H. 8. 
caſe, holdeth: That if a man maketh a pꝛomiſe foz a tem pozal thing, and ſwear to 
22 2. , perkozm it, and dorh it not; ik he be ſued fox perjury in the Spiritual Court, a 
libs eas. *** P2ohibicion oz a Pzemunire Iyeth in that cale. Alſo he ſaith: Ik a man be 
Excommunicate in the Spiritual Court foz treſpaſs, oz ſuch other thing, as be- 
longs to the Kings Crown and his Royal Dignity, cc. the party if he will, may 
have a Premunire fac. againſt him. ; | 
Re. oe. Prom Brook repozteth, that Barloe Biſhop of Bath and Wells, in the Reign of King 
nire. 21. E.6. depꝛived the Dean of Wells, which Deanry was a Donativeg and there- 
Temps E. 6. by incurred the danger of a Pzemunire, 
| Eliz. ca By the Statute of 1 Eliz. (which reſtozeth the ancient Jurisdicion Ccclefi- 
PI aftical to the Crown) the Act of 1 & 2 Ph. & Mar. cap. S. is repealed. But there 
is a ſpecial p2oviſo in that Act of x Eliz. that it ſhould not extend to repeal any 
Clauſe, Batter, oz Sentence contained oz ſpecified in the ſaid Act of 1 & 2 Ph. 
& Mar. which doth concern matter of Pꝛemunire, but that ſo much of that which 
concerneth any matter oz cauſe of Pꝛemunire, ſhould ſtand in fozce and effec, 
And that clauſe of the Statute of x & 2 Ph. & Mar. is this, That whoſoever ſhall 
by any Proces obtained out of any Eccleſiaſtical Court, within the Realm or with- 
out, by pretence of any ſpiritual juriſdiction, or otherwiſe, contrary to the Laws of 
the Realm, inquiet or moleſt any perſon, &c for any Mannors, &c. parcel of the 
poſſeſſions of any Religious Houſe, &c. ſhall incur the danger of the Act of Pre- 
munire, in Anno 16 R. 2. | 
25 H.. ca. 20. Der the ftatute of 25 H. 8. which allo hath reference to the ſaid Act of Pꝛemu⸗ 
TT nire, and is revived by 1 Eliz. 
Trin. 29 Eliz, in Thomas Stoughton Parſon of N. in Suffolk, bzought a Wric of Pꝛemunire 
Communi banco. againſt R. T. upon this ſtatute of 27 E.3. foz ſuinix in the Court of Audience of 
Rot, 747. Tho. the Archbiſhop of Canterbury, to impeach a judgment given in a Quare Impe- 
Stoughrons cale, dit, befoze the Juſtices of Afſiſe in the County of Suffolk, 8c. the defendant 
pleaded not guilty, c. And this (omitting many other things foz this matter) 
ſhall ſuffice. And now let us peruſe the body of the Act. 


C Trahe nulluy hors de Realme. ] Of this there is no queſtion, be- 
ing againft the ancient Law of the Realm always tn ule; as by this Ac ap- 
peareth. And this was a remedy foz the firſt milchief, 


¶ Ou des choſes dont judgements fuer rendus, &c. ] This bꝛanch 
pꝛohibiteth all fozraign ſuits, viz. in the Court of Rome, &c. foz any thing 


whereof judgment was given in the Kings Court. And this was a remed 
the ſecond milchief, , * 2 


C Ou que ſount en autre court a defaire ou impeacher les judge- 
ments rendue in le Court le Roy.] This is a remedy fo; the third 
miſchief. Foz having by the fecond bzanch pzovided againſt fozraign Suics 
to undo, oz impeach Judgments in the Kings Court, this bzanch doth ( as 
hath ben laid) extend to all Courts, which pzoced by the rule of another 
Law, oz aw the party ad aliud examen; and therefoze this bzanch voth er- 
tend to Eccleſiattical Courts, to the Court of the Conſtable, and Parſhal, to 
the Court of the Avmiratty, and to the Court of Equity pꝛoceeding in courſe 
of equity: fo it had bin to no effec to have pzovided againſt fozraign ſuits, 
which were troubleſome, tevious, and chargeable, and to have ſuffered the pars 
Ty to Have attempted and p2vſeented any thing at home within this Realm, 
to 


;  dant ſought his remedy in Parliament, and by Authozity of ment 


1 
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to the p2ejudice and diſheriſon of the King, and his Crown, and all his ſubjects; 
and to the ſubverſion of the Common Lam. And firſt we will ſpeak of the 
Court of Equity, This Court cannot p2oced in courſe of equity after joy 

to 


ment at the Common Law, foz thz# reaſons, Firſt, Foz that it dzawech t 

matter triable, and determinable by the Common Law, ad aliud examen, viz. 

a trial by witneſſes, which (as hath bern ſaid) is contrary to the ancient Law of 

the Realm, and againſt the Purvien of this Statute. Decondly, After judg- 

ment the parties oitght to be at peace and quiet, fo2 judicia ſunt tanquam juris 

dia, and if the party againſt whom judgment is given, might after judgment 

given againſt him at the Common Law, go into Court of Equity foz matter in 

equity, there either ſhould be no end of Suits, oz every Plaintif would leave the 

Common Law, and begin in the Court of Equity, whither in the end he muſt 

be bzought, and that ſhould tend to the utter ſubverſion of the Common Law, 

as tt is ſaid in the Act, Thirdly, The Court of Equity in the pzoceving in 37 Hl. 6.14- 

courſe of equity is no Court of recozd, and therefoze it cannot hold plea of any 

thing, whereof judgment is given, which is a judicial matter of recozd. And 

this is the ancient Law at all times uſed, as this Ac ſpeaketh. As taking ſome 

few examples foz many, both befoze, and after this Statute, | 
In the caſe of Edmond Earl of Cornwal in Anno 6 E.1. it appeareth,that af- Anno 5 E. 1. the 

cer judgment given befoze Roger Loveday and Walter Winborn Juſttces of Oier £77! f 'Cornvials 

and Terminer, againſt Walter Biſhop of Exeter and his Tenants, the ſaid Bi⸗ Lanceſton in 

ſhop p2ocured the Biſhop of Landaff in the Pariſh Churches of Cornwal and De- Theſaut. 

vonlhire to pzonounce ſentence of Excommunication by the ſentence of the 

Archbiſhop of Canterbury (which ſentence was had by the pꝛocurement of the 

ſaid Biſhop of Exeter) againft all perſons of what eſtate, degree oz dignity ſo⸗ 

ever, that dealt in the pꝛoctedings, ct. againſt the (aid 15iſhop and his tenants 

befoze the ſaid Juſtices : and in this part of the recozd being in French, it 

is ſaid, La Corone, & la dignity noſtre Seignior le Roy ne doit per autre eſtre Jultice 

ne guyne, &c. Et les choſes que ſont paſſes en ſa Court per jud t, ou en auter 

manner, ne devient eſtre en autri Court recrecees, &c. Out of this Recozd we may 

obſerve thze things. Firſt, Mhat the ancient Law of this Realm was, befoze 

the making of this Act. Secondly, Chat | en autri Court ] which are the wozds 

of this Ac, was taken to be another Court within the Realm. Thirdly, Chat 

the miſchief befoze this Act, was foz Duits in other Courts within this Realm, 

after judgments given in the Kings Courts, Read the whole Recozd, which be- 

ginneth thus, Cornub. Dominus Rex mandat, &c. wy 5 
And in 13 E. 3. there was a Suit in the Court of Rome after judgment in the Mich. 13 E. 3. In . 

Kings Court, and in that Recozd it is ſaid, In regis contemptum, &. Coronæ ſue — — 

præjudicium, ac judicii prædicti enervationem — &c. Ac quod judicia in hangem 4e Dll 

Curia Regis rite reddita fruſtra redderentur, niſi debitum ſortirentur effectum. & Mich de Englts 
4 Fleta who wꝛote befoze this Statute, ſaith, Judicia debent rata permanere, & Bedi. | 

firma conſiſtere, uſque ad condignam ſatisfactionem inviolabiliter ohſerventur. 1 
And as a Maxim of the Common Law in the judicial Regiſter, fol. 12.35. 41. 30, Cole — 

&c. it is often ſaid, Ea quæ in Curia Domini Regis rite acta ſunt, debitæ executi- fohn Boltons caſe, 

oni demandari debent. ch. 19 E. 3. Rot. 
Now let us ſi what hath been done ſince the Act. ) The Satute of 4 H. 4. — mo 

cap.23. hath been recited befoze, which is a judgment of Parliament. c A * caſe. F. N. B. 169 f. 

ment was obtained by covin and pzactice againſt all equity, and conſtiente inthe 20 E. 3. efſoin 24. 

KHings Bench: foz the Plaintik retained by col luſion an Attozney faz the De- * E.3.40. b. 

fendant, (without the knowledge of the Defendant, then being beponb hen che f bf. p23 = 

Attozney confeſſeth the Action, whereupon judgment was given, 4 —— ram \Rege doe 

po & Nore. 

was given to the Lozd Chancelloz by adviſe ot two af the Judges to hear, and 4 Rot. Parl. ſimile 

o2der the caſe. accozving to equity: whichpzoverh-chat the Chanceloz-coutd noe . f C. nut. 22. 

do it of himſelf without higher Authozity. 82 

e No In junm ion atter verdict at the Common Law is to be granted in Chantery, * 22 E. 4. 37. 
# if che Load Chancelloz ſhauld grant an Anjunction in chat caſe the W 
t 


—_—_— —— — 


I 24. 
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x Decemb. 21 H. 8. 


Art. 20. 


DoR. & Stud, cap. 
18. the book of di- 
verſity of Courts. 


Mich. 8 & 9 El. in 
the Kings Bench. 


Trin. 21 El. in 
Communi Banco 


Rot. 319. 


Paſch. 27 El. in the 
Kings Bench. 


Trin. 30 El. in the 
Kings Bench. 
Diverſity of 
Courts, cap.Chan- 


cery. 


Mich. 39 & 40 El. 
See the Fourth 
part of the Inſt. 
cap. Court of 
Chancery. 


that if the Chanceloz imp2iſoned the party foz bzeach of the In junction, they 
would grant an Habeas corpus and deliver him, 

Amongſt the Articles pzeferred to the King by Sir Thomas Moore Lozd 
Chanceloz of England, and all the Pꝛivy Councel, and by Fitz-James Chief Ju- 
Nice, # Juſtice Fitz-Herbert againſt Cardinal Woolſey, one is in theſe wozds, 
And the ſaid Lozd Cardinal hath examined divers and many matters in the 
Chancery, after judgment thereof given at the Common Law, in ſubverſion 
of your Laws, and made ſome perſons to reſtoze again to the other party con- 
demned that, that they had in execution by vertue of the judgment of the Com- 
— Law] which J have ſen in parchment under all their hands, and as pet to 

e ſeen. | ; 

If judgments given in the Kings Courts ſhould be examined in Chancery, 
befoze the Kings Councel, oz any other place, the Plaintif oꝛ Demandant ſhould 
ſeldom come to the effec of their ſuit, noz the Law ſhould never have end, tc. 
See the diverſity of Courts, cap. Chancery. 

Ralph Heydon Gent. was indicted of a Pꝛemunire upon the Statute of 27 E. 
3. fo2 pꝛocuring of Sir Nicolas Bacon Lozd Keeper of the Gzeat Seal, to grant 
an Injunction in Chancery after judgment given in an Ejectione firme of lands 
in Hertfordſhire. And the recozd ſaith, Quod prædictus Radũs machinatus eſt anti- 
quas leges, & conſuetudines Regni ſubvertere. F 

A Writ of Pzemunire upon the ſaid Statute of 27 E.3. by Ric. Beans againſt 
Richard Lloyd, foz ſuing befoze the P2eſident and Councel in Wales, after 
judgment given in the Court of Common Pleas, in an Action of debt koz foz- 
ty and two pound ten ſhillings, in ſubverſionem legum antiquarum, 6c. 

Peter Dewſe was indicted ſoz p2ocuring of Sir Thomas Bromly then Lo2d 
Chanceloz, to grant an Jnjunction in the Chancery after a Judgment given in 
an Ejectione firme. | 

John Heal of the Inner Temple London Eſquire, was indicted of a Pꝛemu⸗ 
nire, fo2 pꝛocuring a ſuit in Chancery after a Judgment given at the Common 
Law, contrary to the Statute of 27 E.3. Anv the councel of Heal tok two ex⸗ 
ceptions,one,that the Court of Chancery was not within the @tatute of 27 E.3. 
another, that one of the parties to the ſuit in Chancery was named in one 
place by one name of baptiſme, and in another part of it by another. The 
Court reſolved that the Court of Chancery was within the Statute of 27 E. 3. 
but found the other exception concerning milnaming to be true. And therefoze 
they quaſhed the Indictment, but made a memorandum indozſed upon the back 
- the Indictment, that it was overth2own foz miſtaking a name, and not foz 
the matter. b 

Thomas Throckmorton exhibited a bill in the Chancery againſt Sir Moyl 
Finch after judgment given againſt him in the Court of Trchequer upon appa⸗ 
rant matter of equity. Upon which Bill the Defendant demutred in Law, and 
fo2 that Sir Thomas Egerton then Lozd Keeper inclined to rule over the demur⸗ 
rer, ſaying that he would not meddle with the judgment, but puniſh the coxrupt 
conſcience of the Defendant, in relieving the Plaintif in equity: Upon a petiti⸗ 
on to Nuen Eliz. (who ever favoured the due p2oceding of her Laws, ) ſhe re- 
ferred the conſideration of the Demurrer to all the Judges of England, who hear- 
ing Councel learned on both parts, and upon view of Pzeſidents in the time of 
H. S. and ſince of Jnjunctions granted after judgments, and finding very few 
of them to warrant that which had been affirmed, and none of them to be done 
by the advice of any of the Judges, they all after divers hearings, and conferen- 
ces, and conſideration had of the Laws and Statutes of the Realm, unanimouſ- 


ly reſolved, that the LozvKeper could not after judgment given relieve the 


party in equity, although ic appeared to them, that there was apparent mat- 
ter in equity. And amongſt others, the Judges gave this reaſon that if the par- 
ty againſt whom judgment was given, might after judgment given again 
him at the Common Law, dzaw the matter into the Chancery, it would tend to 
the ſubverſion of the Common Law, foz that no man would ſue at the — 
: a 3 


—_— — 
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Law, but oziginally begin in Chancery, ſ&ing at the laſt he might be bought 
thither, after he had recovered. by the Common Law 3 and thereupon they all 
certified, that the Demurrer was god, and that Dir Moyl Finch the Defendant 
ought not to anſwer, | 
An Infozmation upon this Statute of 27 E.3. againſt Sir Anthony Mildmay, Hil. 12 Jac. Regis 
fo2 that he and other Commiſſionersof Dewers did impeach a judgment in the Coram Rege. 
Kings Eench: he purchaſed a pardon from the King, and pleaved it. 
Se a P2ivy Seal bearing Teſte 18 Julii, Anno Domini 1616. to the contra- 
ry, obtained by the impozcunity of the then Lozd Chancelloz being vehement- 
ly affraid ; Sed judicandum eſt legibus, and no Pzeſident can pꝛevail againſt an 
Act of Parliament. And beſides, the (ſuppoſed P2eſidents (which we have ſeen) 
are not authentical, being moſt of them in tozn papers, and the reſt of no 
credit. 


C Eient jour contenant le ſpace de 2 moys per garniſhment a faire 44 E.3 2.36. 30 K. 


a eux, &c. J Ey this it appeareth that a Pzemunire lieth as well foz the 271.3. 35 Ul8.30 
party, as fo the King, and they both may join in one Writ, 

Ik the Defendant come not at the day, cc. by the expꝛels letter of the Law 43 E. 3 6. 42 E. 
judgment ſhall be given againſt him accozding to this Ad. This ſuit nerd not 3/7: 7 R. . 
be againſt them by oziginal Writ, but if the Defendant be In Cuſtodia Mareſ- If. p12 Br. 1. 
challi, the ſuit may be againſt him by bill, becauſe the end of the giving of the Tr.35 E. 3. Rot. 9g. 
two months was, that they ſhould have notice, which is ſatisfied, andtherewith Coram Rege.39 
agreth the P2eſidents and the Defeudant cannot be ſued in any other Court, 3:3 2 30 — . 
when they are In Cuſſodia Mareſchalli. See the Statute of 18 El. cap. 5. but that - = Þ 3 
Statute extends to common Jnfozmers, and not when the fuic is commenced 
by the party grieved, 

a But if the Defendant appear and plead, and the iſſue be found againſt him, « 8 H.4 6. Lib. 11. 
02 if he demur in Law, c. judgment ſhall be given againſt him, that he ſhall be f-34»- in _—_ 
out of pzotection, #c. And ſo hath this Statute been interpzeced, and judgment ers cle. 
given accozdingly. Peruſe well the wozds of this Act foz this point, and ſ the 
bok in 8 H. 4.6. 

By the Statute of 38 E. 3. c. 2. the Defendant ought to appear in perſon, 3 E. 3.7. 9 E.4-2. 
and therefoze he cannot appear by Attozny without a ſpecial Writ out of the 2 — * 
_ : and this Aa doth bind as well choſe that are Lozds of Parliament, 
as others, 


¶ Avant le Roy & ſon Councel.] Here Councel cannst be taken, ag 
molt commonly it is, foz his Judges of his Courts of Juftice, who are faid ta 27 8.6.5. 2 R. 3 1 
be of his Councel foz pꝛoceedings in courſe of Juſtice, becauſe the Courts of 
Juſtice are hereafter in this Act named: neither doth it intend the Kings Pzi- 
vp Councel, but the King and the Lozds of Parliament in Parliament, which 
is a Court of Juſtice, f 

Der the Firſt part of the Inſtitutes, Sect. 164. Veigne les Burgeſſes al Parlement. The Ring Is armed 
There is Commune Concilium, Magnum Concilium, Privatum ſeu continuum con- _ divers Coun- 
cilium, and Concilium Juſticiariorum, le Councel des Juſtices. Pope Pu 


C Ils, lour procurators, Attornies, Executors, Notaries, & Main- 


tajnors. ] Note by this Act the Pzocurers, Attoznies, Executozs, Notaries, 
and Paintainers ſhall have the ſame puniſhment, that the P2incipal ſhall have. 
Note in the Statute of 2 R. z. this wozd | fautors ] crept in, a wozd ( derived a 
favendo) of a large extent, as it was con in the reign of H. 8. 
The Plaintiff may chooſe whether he will make them all pzintipals, oz the Stanf. pl. Cor. 44. f. 
one pꝛincipal, and the other acceſſozies, but the damages ſhall be ſeverally taxed, 44 3-7: 35 H 5. 
Ve that pzocures one to ſue tothe Court Chziſtian, hall fozfeir as much ag 2 4#2553:7 
he that ſueth, and is pzincipal as well as the other, and are in equal degree. of 84 4.5. pl. com. 
Pꝛemunite: but if they both be indicted, the one of the ac, and the other ol the 97. b. 


No⸗ 
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pꝛocurement, and he that is charged with the pꝛocurement is found guilty, and 
the other by another enqueſt is found not guilty, judgment ſhall never be given 
againſt him, which was indicted of the pꝛocurement, becauſe he cannot be an 
offender, but in reſpec of the offence of the other, 


| See Littleton Se. ¶ Hors de la protection le Roy.] By theſe wozds the perſons attain- 
, on = — ſt ted in a Writ of Pꝛemunire are diſabled to have any action oz remedy by the 
— the ſame Kings Law, oz the Kings Mrits; fo2 the Law and the Kings Writs are the 
Sett. Lib.7.fol.1g. things whereby a man is p2otected and aided, ſo as he that is out of che Kings 
in Calvins caſe, pꝛotett ion, is out of the aid and p2otecion of the Law. 
d ©. Eut by the Statute of 25 E.3. it is pꝛovided, that he that purchaſeth pzoviſi- 
See 5 El. cap. 1. ons to Abbies o2 Pꝛiozies ſhall be out of che Kings p2otection, and that a man 
may do with him, as with the enemies of the King and his Realm, and that he 
that ſhall commit any thing againſt ſuch pꝛoviſozs in body oz gods, oz other 
poſſeſſions, ſhall be excuſed againſt all people, 


24 Hg. forfeir.Br. ¶ Et lour terres, biens, & chateux forfait ou Roy.] This is intend⸗ 

:01 Falch. 21 El. ed of the lands that he hath in fe-ſimple, oz fo2 life, which the Delinquent 

— En. might lawfully fo2feic, and not lands in tail: fo2 tenant in tail ſhall fozfeit on- 

— caſe. Dier Ip fo2 term of his life, foz that was all he could lawfully foꝛfeit at the making 

manuſcript. Vide of this Statute, either in caſe of Zreaſon oz Felony, And ſo it was reſolved 

before. 25 F. 3. by the Judges in the caſe of Trudgyn of Devonſhire, who was attainted of a Pꝛe⸗ 
_ Et ſoit alla- munire upon the Statute of 13 El. cap. 2. | 

Nota, This is a new kind of fozfeiture given by this Law, and is penal, and 

cannot by equity extend further then the recozds, and therefoze this Ac exten⸗ 

deth not to the fozfeiture of Fairs, Markets, Rents charges, Rent ſeck, Mar⸗ 

1 , 7 „ 0} any other hereditaments that is not within this wozd 

terre. ; 


C Lour corps impriſon, & rents al volunt le Roy.] The greatneſs 
of theſe puniſhments do ſhew the greatneſs of the offence. 
16 R. 2. cap. s. Ex · It is to be obſerved, that the ſaid Statute of 16 R.2. is ſtrictly penned againſt 
amples of theſe offenders. Fo? firſt, it extendeth to all perſons of what quality, oz ſer ſoever, the 
are quoted before. wozds Le | if any. } 2. To all Courts of what Jurisdiction ſoever, and whether 
holden by right 02 by wꝛong, In curia Romana, ſeu alibi, which woꝛd (alibi) is a 
wo2d of a large extent, as befoze it appeareth. 3. To all things whatſoever : 
[ Where any thing, ] which woꝛds be as general as can be. 4. Not only againſt 
the King, his Crown and Dignity, but againſt the Kingdom allo: againſt the 
King, his Crown and Regality, or Realm. 5. This Aa extendeth not only to 
pꝛocurers, abbetters, maintainers, counſellozs, cc. which are known woꝛds in 
Law, but to favourers, fautores, which wozd was largely extended in the Reign 
vide Juſtice Spil- of H.$. Mhereby it is to be obſerved how dangerous it is to bzing new oz unulu⸗ 
mans Report. al wo2ds into any Act of Parliament, eſpecially into ſuch as be ſo penned : foz 
_—_ m_ 9. there it appeareth that Cliff being a Parſon of a Church granted to the Cardi- 
nal an annuity, ſo long as he ſhould be Legate, ut decentius & ſublimius ſe gere- 
ret in authoritate ſua Legantina, which the Cardinal had by Full, and paid to 
him ten marks in name of ſeaſon, and he was adjudgeda fautor. Eut ſuch eva⸗ 
ſlons were found out of this and other Statutes, as were made againſt uſur- 
pations and incroachments upon the god and ancient Common Law, as divers 
and many Dtatutes were made from time to time to met with ſuch evaſſons, 
which being many, (and others which concern the offence of Pꝛemunire) we 
will but name, and leave the reader to peruſe the ſame at large, wherein ( as 
we conceive it) he ſhall find a great light, by that which hath been ſaid, viz. 
25 E. 3. cap. 22. 25 E.3. Statu. de proviſoribus. 38 E. 3. cap.1,2,3,4. 3 R. 2. cap.3. 
7 R. 2. cap. 12. 12 R. 2. cap. 15. 13 R. 2. Stat. 2. cap. 2. 16 R. 2. cap. 5. 2 H. 4. c. 3 & 4. 
6 H. 4. cap. 1. 7 H. 4. cap. 6 & 8. 9 H.4. cap. 8. 3 H. 5. cap. 4. 24 H. S. cap. 12. 25 Hl. 8. 
cap. 19,20, 1. 26 H. 8. cap. 15. 28 H. 8. cap. 10. 35 H. S. cap. 1. Note, Queen Mary 
. repealed 
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repealed all offences made to be in the caſe of Pzemunire ſince the firſt day of 
the firſt year of H. 8. but ſome of them ary revivey by the ſtatute of 1 El. ca. 1. . Mar. ca. t. 
Eut in all Queen Maries time, the ᷑atutes made concerning the offences of P2e- 
munire befoze the reign of H. 8. were neither repgaled no2 altered, but ( as 
hath been ſaid) allowed of in Queen Maries time, 1 & 2 Ph. & Mar. ca. S. 1 El. ca. 1. 
5 El.ca.1. 13 El. cap. 1, 2.8. 27 El.ca.2. 2 1 Jac.ca.3. 
And where the ſtatute of 25 E. 3. De Proviforibus pʒovideth, that certain oł⸗ 
fenders againſt that Art, ſhall befoꝛe they be delivered, make full renunciation, 
tc. becauſe we defire that our ſtudent may in all things underſtend what he 
reads: It is to be known, that as well hefoze that ſtatuee, viz. in the reigns 
of E. 1. E. 2. as after, the fozm of renunctarion was to this effect. I renounce all 
the words compriſed in the Popes Bull to me made of the Biſhoprick of A. (oz the 
like) the which be contrary, or prejudicial to the King our Soveraign Lord, and Dier dayuſtrip. 
to his Crown, and of that I put my ſelf humbly in his Grace, —— of to have re- — 4 — — — 
ſtitution of the temporalties of my faid Church, &c. Whereby it may appear — de Chi- 
what the Law was in that caſe befoze 25 E. 3. And albeit theſe Laws be very cheſler. 
ſevere, eſpecially againſt the Bulls, cc. of the Pope, and fo2raign Jurisdiei- 
on, and though Nuen Mary reſtozed his Dupzemacy in fuch fozt as hereafter 
appeareth, yet would the not repeal the ſaid ſtatutes of Pꝛoviſlon and Pzemn- 
nire, but pꝛovided that they ſhould ſtand in fo2ce, Dee the ſtarute of 1 & 2 Ph. & 2 Ph. & Mat. 
& Mar. whereby it is enacted, That whoſoever ſhould by any proces obtained out ca.8. 
of any Eccleſiaſtical Court within this Realm, or without, or by pretence of any 
ſpiritual Juriſdi&ion * or otherwiſe, contrary to the Laws of this Realm, inquiet, * Nota. 
or moleſt any perſon, &c. ſhould incur the danger of the Act of Premunire made 
in the ſixteenth year of the reign of King R. 2. &c. And by another bzanch in 
the ſame Att it is enacted, That all Bulls, Diſpenſations, and priviledges not con- 
taining matter contrary, or prejudicial to the authority, dignity or preheminence 
royal of the Realm, or to the Laws of this Realm now being in force, and not in 
this preſent Parliament repealed, may be put in execution. And laſtly, by the fante 
Act it is declared and enaced, That neither any thing contained in the body of 
the faid Statute, or in the Preamble theregf, ſhalt be conftrued, or expounded to 
diminiſh, or take away any of the Hhberties, priviledges, prerogatives, preheminen- 
cies, authorities or juriſdictions which were in the Imperial Crown of this Realm, 
or — to the ſame before the twentieth year of H. 8. and the Popes Holineſs 
to have ſuch authority, preheminence, and juriſdiction, as his Holineſs ufed, or 
might lawfully have uſed by authority of his Supremacy the ſaid twentieth year of 
H. 8. within this Realm of England, without diminution or enlargement of the 
ſame, and none other. — it appeareth how careful the was tn 
Queen Maries time to pꝛelerve the Pzerogative of the Crown, and the ancient 
Laws of the Realm, and did at that time fo cautioufty reſtaze the @upzemacp 
or the Pope, ſecundum quid, but not ſimpliciter, and bounded his Supzemacy 
within ſtrait and legal limitations, as by the ſaid Act appeareth, 
Der the ſtatutes which inflie the punichment of Pzemunir$ viz. 2 R. a. c. 12. 
3 R. a. ca.3. 7 R.2.ca-12. 24 H. 8. ca. 12. 25 H. g. ca. 19,20. 1 El. cap. 1. 26 Hl. g. 
cdp. 15. 28 H. 3. ca. 16. 1 & 2 Ph. & Mar. cap. 1. 8 El. cap. 1. 13 El. ca. 2.8. 39 El. 
ca. 11. 27 El. ca. 2. Se the Fourth part of the Inſtitutes, cap. Chancery, the Ar⸗ 
ticles at large againſt Cardinal Woolſey. Artic, 7. | 
We have been the longer concerning caſes of Pzemunire : Firff, foz that 
they be matters of great weight; and neceſſary to he known, and we wich that 
the offence may never be committed, And ſecondly, ko that Maſter Stanford Stan, pl. cor 44.6 
hath in effect but named a Pꝛemuntre. | 


— 


Cap. 55. 


33 H. 8 cap. 14 
I E-. 6. cap. 12. 


Nota. 


1 Mar. ſtat. uni- 
cum, Seſſione 


prima. 


5 Eliz. cap. 13. 
Mirtus imperan 
melius paretur. 


* Nota. 


The like Act was 
made, 3 & 4 E. 6. 
ca. 15. expired. 


Auguſt. in lib. 


Retract. 


4 Caſaubone 


Exercit 1. ad ap- 
paratum Annal!. 


um, cap. 10. 


b Ephel. c. 3. v. 9. 
Col. cap. 1. v. 26. 
Rom. ca. 26. v. 2 5. 
c Acts ca. 1. v. 7. 


Mark 13. 32+ 


2 Theſl.c, 2. v. 1, 2. 


CAP. LV. 
Of Propheſies. 


P Ropheſies upon declaration of Arms, Fields, Names, Cogniſances, 01 
Eadges, were made felony without the benefit of Clergy : but this Ad is 
twice were Pe general wozds of all Felonies made by any ſtatute ſince the 
firſt year of H. 8. 

In Anno 5 Eliz. a moze moderate Statute was made againſt Pzopheſies by 
Writing, Singing, oz other open Sprech, oz Deed, by the occaſion of any Arms, 


d Fields, Beaſts, Eadges, 02 other like things accuſtomed in Arms, Cognilances, 


oz Signets; 02 by reaſon of any time, year, oꝛ day, name, blodſhed oz war, to 
the intent thereby to make any rebellion, inſurrection, diſlention, loſs of life, 
oz other diſturbance within this Realm, oz other the Qutens Dominions. Foz 
the firſt offence impꝛilonment of his body by the lpace of a year without bail, 
and fozfeis to the Queen and Jnfozmer, ten pound. Aud foz the ſecond offence, 
impꝛilonment during life without bail, and fozfeit to the Queen all his gods 
and chattels, real and perſonal : but he muſt be therefoze impeached oz accuſed 
within ſix Ponths next enſuing the offence by him done. A juſt and neceſſary 
limicacion, and the rather, foz that che offence may be committed by bare 
wozds. This offence is to be heard and determined befoze Juſtices of Aſſiſe, 
Juſtices of Oier and Terminer, and Juſtices of Peace. 

Der hereafter the Chapter of News, and the Second part of the Inſtitutes, 
W. 1. cap.33. He that hath read our Yiſtozies ſhall find, what lamentable any 
fatal events have fallen out upon vain Pzopheſtes carried out of the inventions 
of wicked men, pꝛetended to be ancient, but newly framed to deceive true men: 


aud withall, how credulous and inclinable our countrymen in fozmer times 


to them have been, we will ſet down the truth concerning the ſame, 
Certain it is, that to fozetel of things to come, is a pzerogative appꝛopꝛiated 
to the Holy Ghoſt , and that the Devil cannot prædicere, fozetel of things to 
come, which notwithſtanding, S. Auſtin did ſometime hold that he could. But 
afterwards juſtly retracted it in theſe woꝛds, Rem dixi occultiſſimam audaciore 
aſſertione, quam debui, &c. certiſſimum eſt Dæmones non præſcire. 

Now foz the p2edictions and fozetellings of che Sibyls being Gentiles, ſo long 
befoze the Incarnation of our Saviour Chziſt : and moze directly and particu- 
larly, of thoſe mylteries of the Jncarnation and Paſſion of Chziff, the 
coming of Antichzift, the ſubverſion of Rome, and the end of the wozld, they are 
by the true Pꝛophets of Almighty God, who ſpake by the Poly Ghoſt, well 
diſcovered : that while the Church was in her Cradle, theſe pzedicions were in- 
vented and fathered upon the Gentiles; to the intent to make the doctrine of the 
ſaid high Pyſtevbes of the Goſpel the moze credible amongſt the Gentiles. And 
if any ſuch p2edictions had been by the ſaid Sybils, out of queſtion, thoſe great 
Lights of Nature amongſt the Gentiles, Plato, Ariſtotle, Theophraſtus, oz ſome 
other of thole great Philoſophers, that with great alacrity dived into the ſe- 
crets of all kinds of learning, would have found them out, and made ſome men- 
tion of them. Eut beſides the ſaid 2 diſcovery, ſuch pꝛedidions by the Gentiles 
and Yeathen perſons axe b againſt the Wozd of God. 

Alſo pzedictions either of the time of the end of the woꝛld, oz that it is at hand, 
is not lawful, Fo2 the firſt, c ſ& the firſt of the Aas, It is not for us to know 
the times and ſeaſons which the Father hath put in his own power, &c. Foz the 
ſecond, ſe the Second Epiſtle to the Theſſalonians. I beſeech you brethren, &c. 
that you be not ſhaken in mind, or troubled, &c. as though the day of Chriſt were 
at hand, let no man deceive you by any means, | : 

We have the rather ſaid hereof thus much, foz that we have heard divers men 
boldly and confidently upon their Numeral calculation to have erred 2 


Cap. 5 6. 


CAP. LVI. 
Of Approver. 


Pꝛover, 02 Appꝛover, in Latin Probator, is a perſon indicted of Treaſon 

o2 Felony in pꝛilon fo2 the ſame; and not diſabled to accuſe ; he may 

upon His arraignment, befoze any plea pleaded, and befoze competent 
Judges ö confeſs the Indictment, and take a cozpozal oath to repeal all Trea⸗ 
ſons and Felonies, that he knows, and pzay a Cozoner, befoze whom he is 


to enter his appeal oz accuſation againſt all thoſe that are participes criminis, 


o2 of his ſociecy in committing of Treaſon oz Felony contained in the In⸗ 
dictment, thoſe partners being within the Realm: and if upon his appeal e 
all thoſe partners be convicted, the King ex merito juſticiæ, is to pardon him, 
But it is in the diſcretion of the Court, either co ſuffer him to be an Appꝛo⸗ 
ver, oz after his appꝛovement to reſpite judgment and execution, until he hath 


convicted all his partners, 


C A Prover. ] 4 he is by Bracton called Probator, by Britton, Provor, by 
the irroꝛ Prover and Approver : and his name putteth him in mind of his 
duty, viz. to p20ve and app2ove his accuſation oz appeal in every point, foz 
e any failer of truth dilableth him in omnibus. And as he muſt affirm the truth 17 1 
and the whole truth, befoze the Coꝛoner and his appeal: ſo in the rehearſal of Mirr.cap.1. 5. 1. 
the appeal befo:e the Juſtices, it mult agree with the appeal, 26 Aſſ. p. i9. & Bra- 


cton ubi ſupra. F In one Recozd J find him called Appellator. 


C Perſon. ] This extendeth not to a Pier 0z Lo2d of Parliament, fo; it 


is againſt Magna Carta. cap. 29. fo; him to pꝛay a Cozoner. 
g A man attainted of Treaſon oz Felony cannot become an Appꝛover, be- 
cauſe (as the bok ſaith) he is Hors de la ley. Alſo though he 


he be out of p2iſon, he cannot appꝛove. 


The Pirroz faith, that Women, Jnfants, Jdiots, Lep 
in o2der of Religion, oz Clerks, oz perſons attainted of 


Parl. 28 E. 1. ca. 
Nota, for con- 
froating. 

4 9 H. 5. cor. 440. 
21 E. 3.18. 

19 H. 6. 47. 

2 H. 7. 3. 

12 E 4 10. 

3 Hl. 6. 30, 51. 

b | H. 5. cor. 44 f. 
3 H. 5. 50, 41. in 
Bank le roy. 
Paſch. 2 H. 4. 
coram Rege pl. 5. 
c 21 H. 5129. b. 
& 34. b. 

d Bratt.lib.3. 
fo.122. b. & 152. 
&c. ; 
Britton. ſo.7. 11. 
17.48. 


cap. 3. exec. al. 
provors, cap. s. 
e25 E. 3.42. 

21 H. 5. 34. 

22 E. 3. cor. 360. 
26 Aſſ. p. 19. 

f Paſch. 2 Hl. 4. 
coram Rege. 6. 


be indicted, pet if e 11 Aſſ pl. 19. 


19 E. a. cor. 387. 


ers, oz Pzofeſſozs !? 7 my 443" 
Felony, oꝛ Non com- 21 E.. 18. 


pos mentis, cannot be Appꝛovers: and Stanford addeth men above the age of 70, b Mir.ca.r. S. 13. 
oz maimed; becauſe ſome of them cannot take an oath, and none ok them can — cor. 
40. d. 


wage battel. 


C Indicted. J ; Foz in any appeal either by Writ oz Bill the defendant 


ſhall not become an Appꝛover: and befoze indictment; no perſon can app2ove, 
becauſe if his appꝛovement be falſe, no judgment (whatſoever he confeſſed) can 
be given againſt him, unleſs he be indicted, k and no judgment can be given 
againſt him if his appeal be falſe, but of the offence contained in the Jndicmentc, 


and ſo are the boks to be underſtood, 


Ik one be indicted and appꝛove, if after an appeal be ſued againſt him, the 


appꝛovement ceaſeth, 


C Of Treaſon or Felony. ] And that is only of that Treaſon oꝛ Felo- 
ny that is contained in the Indictment, as hath been ſaid. 2 D& Trin. 3 H.4 Rot. 
19. Coram Rege Hertford, Probator in duello devicit appellat*, de alta proditione, 
pro quo devictus ſuſpenditur, decapitatur & quarteria ſua dividuntur. Et ſimile 


ibid. Anglia. 


C In priſon. ] Albeit he be indicted, yet if he be at large, and not in 


pꝛilon, he cannot appꝛove, as befoze is ſaid, 


8 2 


¶ Com- 


1 


# 43 Aſl. 39. 
15 E. 3. cor. 113. 
11H 7.5, 


425 E 3.39. 


48 H.. cor. 442. 


n 19 H. 5. 4. 
12 E. 4. 10. 
6 Hs. cor. 13 t. 
Ig E. a. cor. 387. 


1 Hs. ubl ſap. 
21 Ez. ſo. 18. 
V. 3 H. 5. 31, 32. 


— 


130 Of Approver. Cap.56. 


4 Brat, ubi ſup. ( Competent Judge. ] 4 As Juſtices of the Kings Bench, Juſtices of 

9 H.4-1. 2 H.4-19+ Oier and Terminer, and of Gaol-velivery, but not Juſtices of Peace, becauſe 

+ 06-4 OY they have no authozity by their Commiſſion to allign a Cozonex, And by the 

88 ſame reaſon the Low High Steward of England cannot aſſign a Cozoner in 
caſe of Treaſon o2 Felony, 


| C Corporal Oath. ] Though the Dath be general of all Treaſons and 
* Felonies, pet in courſe of law no appzovement can be, but of the offence contained 
21 8.6.34,35 in the Jndicment, as hath been ſaiv. And this Dath and the acculation of him⸗ 
ſelf make his appeal oꝛ accuſation of another of the ſame crime, to amount in 

Kaw to an Indictment, 


40 Aſſ. 39. C Particeps criminis. [ Fo it cannot be of another Treaſon oz Felony 
10 E.. 14. then is contained in the Judictment. 

1 Ff. 3. 17. ¶ Within the Realm. ] Foz if it be out of the Realm, it wanteth trial, 
r Aſl.p. a. and therefoze the accuſation oz appeal not to be allowed, 

26 All. 19. ¶ Ex merito juſtitiæ.] And the reaſon is, fo2 that he riddeth the coun- 
8 H. s. cor. 459. try of wicked and hurtful mildoers: whereby the Kings peace is kept, and the 
8 Subjec enjoyeth his own in quiet. And therefoze the King doch in the mean 

time give him wages. 


Mich. 39 E. 3. co- A man became an Appzover and appealed five, and every of them joyned bats 
ram Rege Rot. j. tel with him. Et duellum percuſſum tuit cum omnibus, & Probator devicit omnes 


Suff. quinque in duello, quorum quatuor ſuſpendebantur, & quintus clamabat eſſe cle- 
ricum, & allocatur 3 & Probator perdonatur : ſo as the app2over did and ought 
7 E. 3. 7 to fight in that caſe with all the appelles, But if there be two oz moze ap- 


of — pꝛovers againſt one man of one Felony, and he join battel with them all, any 


more here, Cap. banquiſh the firſt, he is acquitted againſt the other. Concerning the Pꝛoces up- 
Single combat, on an appꝛovement, and other incidents, you may read in Pr. Juſtice Stanford, 
and the ccd, which nerd not here to be rehearſed, 

— Weſtm. 1. Ik the appelle join battel, oz plead not guilty, and after the Bing par⸗ 
cap.40. doneth the appꝛover, the appelle ſhall be diſcharged, and ſhall not be arraigned 
* 47 E. 3.5. at the ſuit of the King, 


Stun. pl. cor. 1432. QC Convicted. ] The appell& may choſe either to wage battel with the 
appꝛover, 02 to put himſelf upon the country; and if the appellz be found 
guilty by verdict, it ſerveth as well foz the appꝛover, as if he had been overcome 

19 H.6.35. 2. bp battel. And therefoze the Bok in 19 H.6.35. is miſpzinted, oꝛ miſrepozted t 

Rot. Par 17E-3- and the note of Fitzh. in abzidging the caſe, tit. Coron. pl.6. in the end, is againſt 

nu. 36. Law, Vid. Rot. Parl. 17 E. 3. nu. 36. 


CA. LVII: 
Of Appeals. 


eals we have ſpoken in the Firſt and ſecond part of the Inſtitutes, and 
02 read thereof in my Repoꝛts, Lib. 4. f. 40,41, 42, &c lib. 5. f. 105. 
111. lib. 6. f. 44, 80. lib. 7. f. 13. 30. lib. 9. f. 13.119. Whereunto we will add a & caſe 
which was adjudged in an appeal, where the caſe, as touching the point of the 
appeal, was thus. Thomas Burghe, bzother and heir of Henry Burghe bzoughc 
an appeal of murder againſt Thomas Holcroft, of the death of the ſaid Henry: 
The defenvant pleaded, that befoze the Cozoner he was indicted of Panſlaugh- 
ter, and befoze Commiſſioners of Oier and Terminer, he was upon that Judic- 
ment arraigned, and confeſſey the Indiament, and pzayed his Clergy, and 
thereupon was entred Curia adviſare vult, and concluded, and demanded judg- 
ment, if chat appeal the plaintif againſt him ought to maintain: whereupon 
the plaintif demurred in Law. And in this caſe t hie points were adjudged by 
Sir Chriſtopher Wray, Sir Thomas Gawdie and the whole Court. : 
Firſt, That the matter of the Bar had bern a god Bar of the appeal by the 
Common Law, as well as if the Clergy had been allowed: foz that the vefen- 
dant upon his confeſſion of the Indictment had pꝛaped his Clergy, which the 
Court ought to have granted, and the deferring of the Court to be adviſed ought 
not to pzejudice the party defendant, albeit the appeal was commenced befoze 
the allowance of it. | | 
, The Second point adjudged was, That this caſe was out of the Statute of 
3 H.7. foʒ that the wozds of that Act are. 


If it fortune that the ſame Felons and Murderers, and Acceſſories ſo 
arraigned, or any of them to be acquitted, or the principal of the ſaid 
felony, or any of them to be attainted, the wife or next heir of him ſo 
ſlain, &c. may have their appeal of the ſame death and murder eee 
the perſon ſo acquitted, or againſt the ſaid principals fo attainted, if they 
be alive, and that the — of his Clergy thereof before be not had. 


And in this caſe the defendant Holcroft, was neither acquitted no? attainted, 
but conviced by confeſſion, and che benefic of Clergy pzaped, as is afozeſaid. Do 
as the Statute being penal concerning the life of man, and made in reſtraint of 
the Common I. w, was not to be taken by equity, but is caſus omifſus, aud left 
to the Comm:F Law. X 

5 to the ch it was objected, That every plea aught to have an apt con- 
cluſion, and that the concluſion iu this caſe ought to have ben, Et petit judiciũ 
fi przdi&. Thomas Holcroft iterum de eadem morte, de qua ſemel convictus fuit, 
reſpondere compelli debeat. But it was adjudged that either of both concluſions 
was ſufficient in Lam: and therefoze that exception was diſallowed by the rule 
of the Court, | | 

Nota, The ancient Law was, that when a man had judgment tobe hanged in 
an appeal of death, that the wife, and all the blod of the party flain ſhould dzaw 
the defendant to execution. And Gaſcoigne ſaid, Iſſint fuit in diebus noſtris. 

Richardus de Crek appellat quingue pro felonia, & offert diſratiocinare per cor- 
pus ſuum contra quemlibet eorum ſeparatim. Ipſi petunt ſe allocari, quod ubi ap- 
pellans dicit in appello ſuo, quod ipſi fregerunt oſtium Bracini, & non ſpecificat ex 
parte domus illius prædictum oſtium ſcitum fuit, & petunt judicium. Et Joh. Wan- 
ton unus defendent' defendit feloniam, & totum , & paratus «> gende per 

| rp 


Firſt part of the 
Inſtitutes. 5. 189 
500, 50m. Second 
part of the Inſti- 
tutes, in Mag. Cart. 


917 W. 1. c. 14. 
fol. 460. Cuſt. de 
Norm. cap. 68. 

b Paſch 20 Eliz. in 
the Kings Bench. 
Tho. Holcrofts 
caſe, and after, 
viʒ. Mich. 33 & 34 
Eliz. between Kat. 
Wrore, late the 
wife of Ro. Wrote 
Pl. im an Appeal 
againſt Th. Wiggs 
def. coram Rege, 
for the death of 
her huſband, re- 
folved again ac- 
cordingly, 


3 H. 7. cap. i. 


11 H. J. 1. 
Pl. com. 306. b. 
Trin. 10 E. 1. in 


Banco, Rot. 30. 
Norft. 


—_——C 


=... 4 Of T reafure Trove. Cap. 58. 


— — — — — — 


corpus ſuum ſicut curia conſideravit. Ricus dicit quod non poteſt pugnare contra 
prædictum Johannem, eo quod ipſe mahematus eſt in humero ſuo dextro. Et præ- 
dictus Johannes petit judicium deſicut prædictus Ricus appellando ipſum optulit 
W diſrationare prædictum Robertum verſus ipſum tanquam felonem prout cur conſi- 
concluſion of the der̃ per corpus ſuum, & nullam fecit mentionem de aliquo Mahemio, unde petit 
appeal of felony judicium de appello iſto. Et ideo Conſiderat᷑ eſt tam ad calumpniam prædicti Henr. 
ought to be, when & aliorum, quam prædicti Johannis, quod appellum ejus nullum, Set pro rege in- 
the — 4 quiratur rei veritas, &c. 
— refal * There lay an appeal of high treaſon by the Common Law either in Parlia⸗ 
by batrail. ment befoze the Statute in 1 H.. c. 14. oꝛ in ſuch of the Kings Courts as have 
See before c.. juriſdiction thereof triable by battail oz verdict : and chis appearcth by all our 
high treaſon f. 5. ancient Authozs, and divers reco2ds, and ſee in Bracton f. 119. a. What pleas 
Gland. lib. 14.5.1. the Defendant in the appeal of treaſon may have, to diſable the Plaincif to 
Bracton lib. 3. fol. maintain his appeal, ſ& Fleta ubi ſupra, & Britton ubi ſupra, 
. rron 
— 8 lib. . cap. 2 1. The Mirror 2 5. 11. Pat. 25 E. 3. part. 1. m. 16. Mich, 4 H. 4. Coram Rege 
Rot. 22. Kc. 8 H. 6. cap. 10. F. N. B. 115. Lib. Intrat, Raſt. fol. 122. 


ſt 


CA. LVIII. 
Of Treaſure trove. 
Theſaurus inventus, 


Cuſtum de Nor. Reaſure trove is when any gold oz ſilver, in coin, plate oꝛ bullion hath been 
cap. 18. ok ancient time hidden, whereſoever it be found, whereof no perſon can 
pꝛove any p2operty, it doth belong to the King, oz to ſome Lo2d oz other by 
the Kings grant, oꝛ p2eſcription, 
The reaſon wherefoze ic belongeth to the King, is a rule of the Common 
Law; That ſuch gods whereof no perſon can claim pꝛoperty belong to the Bing, 
K as wecks, ſtrays, cc. Quod non capit Chriſtus, capit Fiſcus. It is anciently cal- 
— .. ſed * Fyndaringa, ot finding the treaſure. And now let us perule this delcription. 
¶ Gold or ſilver.] Foz if it be of any other metal, it is no treaſure : 
and if it be no treaſure, it belongs not to the King, foz it muſt be Treaſure 
trove. 
pl. Com. In caſe de It is to be obſerved, that veins of gold and ſilver in the grounds of ſubjects 
Mines per rotum. belong to the King by his Pꝛerogative, foz they are Royal mines, but not of 
n,; — any other metal whatſoever in ſubjects grounds. * 
222. Aur ina, > 


— —— ¶ Whereſoever. j . Whether it be of ancient time hidden in the ground, 
Rot. Parl. 3 K. 2. 0: in the rof, oz walls, oz other part of a caſtle, ö houſe, building, ruin, oz 
nu 42.27 All. p. 19 elſewhere, ſo as the owner cannot be known, 


a Bract. l. 1. fol. 10. 


li. 3.129. ¶ Whereof no perſon can prove any property.] Foz it is a certain 
— = 0g rule, cQuod theſaurus non competit regi, niſi quando nemo ſcit qui abſcondit the- 


S. 3. & $.13.C, 3. $. laurum. 
iſto. Gland. I. « 4-4 


—— . C Of ancient time hidden. ] 4 Eſt autem theſaurus vetus depoſitio pecu- 
fir. 32 E.2, 4 af niæ, &c. cujus non extat modo memoria, adeo ut jam dominum non habeat. 


bathia Sanctæ Ma- 


rixEborum.Brat, C Belong to the King.] e Where of ancient time it velonged to the 
ubi ſupra. Non re- 


ert in quo loco hujuſmodi Theſaurus inveniatur. c 22H, 6. Cor. 445. d Bract. Ubi ſupra, and the other ancient 
Authors agree thereunto. e Glany. I. 1. c. 1. I. 14. c. 2. 8 E. 2. Cor. 43%, 22 E. 3. ibid, 241, 


finder 


finder, as by the ſaid ancient Authozs it appeareth. And yet J find that befoze 
the Conqueſt, Theſauri de = domini regis ſunt, viſt in Eccleſt® vel Cœmeterio 
inveniantur 3 & licet ibi invenlatur aurum, regis elt, & medietas argenti eit medie- 
tas Eccleſiz, ubi inventum fuerit, quæcunque ipſa fuerit, vel dives, vel pauper. 


¶ By the Kings grant or preſeription.] 21 H.6. tit. Preſcription. 4. 22 
E. 3. Cor. 241. 1H. 7. 33. 9 H. 7. 20. 46 E. 3. 16. Stanf. pl. Cor. 39. b. I. 5. 
fol. 109. b. 


The puniſhment of him that concealeth, &c. it.] It appeareth by Glavyil ubi ſup, 
* — alſo, that occultatio theſauri inventi frauduloſa, was ſuch 4 a ge and the 
offence, as was punithed by death. Tut it hath ben reſolved, that che puniſh- abi — 
ment foz concealment of Treaſure trove, is by fine and impziſonnienc, and not 
* of life and member, * 22 All. p. 99- 


C To whom the charge thereof belorigeth. ] It belongeth to the The ancienc Au- 


COTS . : thors, ubi ſupraz 
Co2oner, as appeareth by the Statute de officio Cotonatoris, Anno 4 E. 1. — 


CAP. LN 
Of VVreck. 


EE the Second part of the Inſtitutes W. 1. cap. a. and the expoſition upon the 
ſame, | 


CAP. LX. 


Of falſe tokens, or letters in other mens names. 


F any perſon fallly and deceitfully obtain into his hands any Mo- 33 H. 8. cap. i. 
neys, Goods, Chattels, Jewels, or other things of any perſon or 

perſons, by colour or means of any falſe or privy tokens, or counter- 
feit letters made in any other mans name, &c. he ſhall ſuffer ſuch cor- 
rection by puniſhment of his body, ſetting upon the pillory, or other 
corporal pain ( except pains of death) as ſhall be to him adjudged by 
the perſon and perſons before whom he ſhall be convicted, with a ſa- 
ving to the party grieved by ſuch deceit, ſuch remedy by way of Acti- 
6n, or otherwiſe, as he might have had by the Common Law. 

Here it is to be obſerved, that upon this Statute,fo this offence the offendet 
cannot be fined, but cozpozal pain only inflicted, 


21 
ver 


AZT — 


134 '# '\ 1) Cap61,64 


- 


a * 
—— 


4 
CAP. LXL 
Of Thettbote. 
Stat. Wall. An. 12 Heftbote (deſcribed by Act of Parliament) eſt emenda furti capta ſine conſi- 


E. I. Vet. Mag. Cart. deratione Curæ domini regis: and ſo much the wozd ſignifieth, bote being 

— . . taken foz-amends 3 theftbote, that is, amends foz, theft, 

1. w. ). 42 Aff p.. This offence is moze then milpꝛiſion of felony, foz that is not a concealment 

Mir.c.2. $.12.3E. of his bare knowledge only: but Thektbote is when the owner not only 

3 Cor 353. Stanf. knows of the felony, but taketh of the thief his gods again, oz amends foz the 

1 ſame to favour o2 maintain him, that is, not to p2olecute him, to the intent 

— * he may eſcape : but in that caſe, if he receive the thief himſelf,. and aid and 
maintain him in his felony, then is he acceſſozy to the felony, And ſo note a 
diverſity, quandus proprietarius recepit latrocinium, & quando latorem. Eut if a 
man take his gods again that were ſtollen, it is no offence, unleſs he favour 
the thief, as is afozeſaiv, 

3 E.3. Cor. 353, The puniſhment of Theltbote is ranſom and impꝛiſonment: and ſ#ing the 
puniſhment of Thektbote, which is greater then concealment of felony, is but 
ranſom and impziſonment, it ſtandech with reaſon, that the puniſhment of 

aSce before in the a miſpꝛiſion of felony ſhould be but fine and impꝛiſonment. Thefcbote is ſome- 

chapter o Miſpri- times taken pro ipſo latrocinio, fo; the thing it ſelf ſtollen from you. 

ſion of treaſon 3. Mou ſhall read in ancient Authozs of Redoubbors, Addoubors, derived of the 

8.19. Britton f.33. French wozd addoubeur, they are in Law patchers, botchers, o menders of ap- 

5 That is ſtoln parel. that take b theftbote of cloth (and change it into another faſhion) and are 

cloth. dwelling out of Eurghs and Cities; becauſe in thoſe days Eurghs and Cities 
were ſo well governed, as ſuch offenders were ſon diſcovered: fo2 they were 
not then commended, foz that they were populous, but koz that the Governers 
were pꝛovident in p2eventing of offences, 


—— 


CAP. LXII. 
Of Indictments. 


See the 1. part of { Oncerning Indictment we have ſpoken ſomewhat in the Firſt part of the 


the Inſtitutes, Sect. Inſtitutes, Se&t:1 94.208. And you map read in my Repo2ts many reſolu⸗ 

194, 195» tions concerning Jndictments, viz. Lib.4. f. 40,4 1, 42. &c. lib. 5. f. 120,121,122, 
123. lib. 7. f. 5,6. 10. 1.8, f. 57. 36,37. I. 9. 62, 63. 116.118. 

Holcroſts caſe. e will add one point adjudged in the caſe between Burgh and Holcraft bes 

Artic. ſuper Cart. foze mentioned in the Chapter ok Appeals, which was, that where it is pzovided 

Tide fame was . by the Statute de Artic. ſuper Cartas cap. 3. En caſe del mort del home ( deins le 


gain reſolved in verge) ou office del Coroner appent as views, & enqueſts de ceo faire, ſoit maunde 

Wrots caſe, ubi al Coroner del pais que enſemblement ove le Coroner del hoſtel le Roy face Voffice 

ſupra. que appent, &c. And in that caſe one man was Coꝛoner both of the Kings houſe 
and of the County, and*the Indictment of manſlaughter was taken befoze him 
as Cozoner both of the Kings houſe, and of the County. And it was adjudged 
that the Jndictment was god, becauſe the miſchief expꝛeſled in the Statute was 
remedied, as well when both offces was in one perſon, as when they were in di- 
vers: and therefoze in this caſe the rule did hold, Quando duo jura concurrunt in 
una perſona, æquam eſt, ac ſi eſſet in diverſis. 


Richard 


-—<- 
—_—— 


Cap. 6 2. Of I ndiftments: 135 


Richard Weſton Peoman, late ſervant of Sir Gervaſe Elwys, Lieutenant of 
the Tower, and under the Lieutenant, Kepex of Sir Thomas Overbury then Sir Tho. 2 
p2iloner in the Tower, was indicted: Foz that he the ſaid Richard the 9 day ot —_—_ — 
May An. I I. Ja. Regis, in the Tower of London, gave to the ſaid Sir Tho. Over- ge. — — cap. 5, 
bury poiſon called Roſeacre in bzoth, which he che ſaid Dir Thomas received. Of murder more 
Et ut idem Rich. Welton præfatum Tho, Overbury magis ccleriter interficeret & © this caſe. 
murdraret, 1 Junii Anno 11 Ja. Re is ſupradict. gave to him another poiſon called 
White Arſenick, #c- and that 1 © Juni An. I i. ſuprad. gave to him a poiſon called 
Percury Sublimat in Tarts, ut præd' Th. Overbury magis celeriter interficeret & 
murdrarct : and that a perſon unknown in the p2eſence of the ſaid Richard We- 
ſton, and by his commandment and pꝛocurement, the 14 day of Septemb.anno 11 
ſupradict. gave to the ſaid Dir Thomas a glyſter mixt with poiſon called Percury 
ſublimat, ut prædictum Thomam magis ccleriter interficeret & murdrarct. Et præ- 
dictus Thomas Overbury de ſeperalibus venenis prædictis, & operationibus inde, à 7 
prædictis ſeperalibus temporibus, & c. graviteꝶ languebat uſque ad 15 diem Septemb. 
Anno 11. ſupradicto, quo die dictus Thomas de prædictis ſeperalibus venenis obiit 
venenatus. &c. And albeit it did not appear of which of the ſaid poiſons he died, 
pet it was reſolved by all the Judges of the Kings Bench, that the Indie ment 
was god fo2 the ſubſtance of the Indictment was, whether he was poiſoned 93 
no. And upon the evidence it appeared, that Welton within the time afozeſaid 
had given unto Dir Thomas Overbury divers other poiſons, as namely the pow- 
der of Diamonds, Cantharides, Lapis Cauſticus,, and powder of Spiders, and 
Aqua fortis in a Glyſter. And it was reſolved by all the laid Judges, that albeic 
theſe ſaid poiſons were not contained in the Indictment, yet the evidence of gi- 
ving them was ſufficient to maintain the Indiament: foz the ſubſtance of the 
Indictment was (as befoze is ſaid) whether he were poiſoned oz no, But when 
the cauſe of the murder is laid in the Indigment to be by poiſon, no evidence 
can be given of another cauſe, as by weapon, burning, dzowning, oz other cauſe, 
becauſe they ne diſtinct and ſeveral cauſes : but if the murder be laid by one kind 
of weapon, as by a Dwo2dz either Dagger, Dtyleteo,o2 other like weapon is ſuf- 
ficient evidence, becauſe they be all under one Claſlis oz cauſe. And afcerwards, y;4.1; 5.0.5) 
Ann Turner, Sir Gervaſe Elwys, and Richard Franklyn a Phyſitian, (purveyoz of NMackallies caſe 
the poiſons ) were indiced as acceſſozies befoze the fact done: And it was re⸗ Acc. 
ſolved by all the ſaid Judges, that either the pzwfs of the poiſons contained in 
the Indictment, oz of any other poiſon, were ſufficient to pꝛove them acceſſo- 
ries : fo2 the ſubſtance of the Indictment of them as acceſſozies was, whether 
they did pꝛocure Weſton to poiſon Sir Thomas Qverbury : and becauſe that 
not only Ann Turner and Richard Franklyn, but ſome of the degree of No- 
bility were indicted as acceſſozies in another County, viz. in the County of 
Midd. divers notable points were reſolved upon the Dtatute of 2 E. 6. Firft, E. cap. 23. 
If the Acceſſo2y be in the County of Midd. where the Kings Wench is, and 
the p2incipal did the Felony, cc. in another County, that the Court of the 
Kings Bench is within the woꝛds of that Act, viz. (and that the Juſtices of 
Gaol delivery, or Oier and Terminer, or two of them, &c.) fo2 the cauſes and 
reaſons given in the Lo2d Zanchers caſe Lib. 9. fo. 117, 118. &c. Decondly, if the 
Indictment be taken in the Kings Bench, chen the Juſtices ſhall not wiite in 
their own names, quia placita ſunt coram Rege. Thirdly, divers pzeſidents 
were ſhewed where the Acceſſozy was in the County of Midd. where the Kings ; 
Bench ſat, and the pzincipal was attainted in another County, that the Juſti- - 
ces of the Kings Bench have removed the Recozd of the attainder of the pꝛin⸗ | 
cipal befoze them by Certiorari, and ſo it was done in the Lo2d Zanchers cafe, abi 
ſupra. The like pꝛeũdent was ſhewed in a caſe where the pꝛintipal was at- 
tainted in the County of Oxon, and the Acceſſozy was in Midd. and the Kings 
Bench ſitting there, the Jultices of the ſame Court removed the attainder be⸗ 
koze them by Certiorari. Fourthly, it was refolved, that the Lozd Steward 
of England, who is a Judge in caſe of High Treaſon, oz Felony committed 
by any of the Peers of the Realm, is within __ wozds, Juſtices of I 
wery 


ww 


* 
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livery, 02 Oier and Terminer, becauſe he is a Juſtice of Oier and Terminer, fo: 
his authozity is by Commiſſion, and the woꝛds of his Commiſſion be after di⸗ 
vers recitals, Et ſuperinde, audiend*, examinand', & reſpondere compellend?; 
& ſine debit* terminand* : ſo as he hath power to hear and determine. And 
where the wo2ds be [or any two of them] that is to be intended, where there be 
two 02 mo2e Juſtices ; and pet where there is but one, it extendeth to him. As 
39 H.6.42. the Statute of Merton cap. 3. power being given to the Sheriff in caſe of Re- 
23 Afl. p. 7. diſſeiſin, the wozds be, Aſſumptis tecum Coronatoribus placitorum Coronæ, &c. 
in the Plural number. And pet where there is but one Cozoner in the County 
the Statute extends thereunto, and the Sheriff ſhall take that one. Alſo the 
wozds of the Statute are further, That then the Juſtices of Gaol delivery or of 
Oier and Terminer, or other there authorized: within which wozds, | or other 
there authorized |] the Loꝛd Steward is included. Fifthly, if the Recozd of the 
attainder were by Writ of Certiorari removed out of London into the Kings 
Bench, then there aroſe another doubt upon the ſaid Statute, if afterwards any 
pꝛoccding ſhould be had againſt any Peer, fo2 that the woꝛds of the Statute be, 
The Juſtices, &c. ſhall write to the Cuſtos Rotulorum, or Keeper of the Record 
where ſuch principal ſhall hereafter be attainted; and the attainder in this caſe 
was in London, and the Kings Fench was in Middleſex : ſo as if the Recozd 
Gould be removed into the Kings Eench in Middleſex, the Kecozd fFould not 
be where the attainder was had; and conſequently, the Lo2d Steward could not 
wꝛite to the Kings Wench, Andtherefoze to pꝛevent all queſtions, it was reſol- 
ved, That in this caſe of the Lozd Steward, no Certiorari ſhould be granted, 
but a ſpecial Writ ſhould be directed accoꝛding to the woꝛds of the ſaid Act to the 
Commiſſioners of Oier and Terminer in London, to certifie whether the pꝛin⸗ 
cipal was convicted 02 acquitted : and they made a particular Certificate acco2- 
dingly, ſo as the Recozd of the attainder of the pzincipal, did notwithſtanding 
that Certificate, remain with the Commiſſioners of Oier and Terminer in Lon - 
don: ſo as if any further pzoceding ſhould be had, the Lozd Steward might 

wite to them, as after he did in the caſe of R. Carl of S. and F. his Mike. 
And it is to be obſerved, that the ancient wall of London (a mention whereof 
doth yet remain) extendeth thzough the Tower of London: and all that which 
is on the Meſt part of the Mall, is within the City of London, viz. in the Pa- 
riſh ok All- Saints Barking, in the Ward of the Tower of London: and all that is on 
the Eaſt part of the Wall is in the County of Middleſex; and the Chamber 
of Sir Thomas Overbury was within the Tower on the Meſt part of the ſaid 

Wall, and therefoze Weſton was tried within the City of London. 

And where it is often ſaid in many 4 Acts of Parliament, + Reco2ds, any 
1 e Bonk caſes, that the King cannot put any man to anſwer, but he muſt be ap- 
25. E.g ell. ſut. 3. Piled by Indictment, Pzeſentment, 02 other matter of Recozd : True it is, in 
28 E. 3. ca. 3. Pleas of the Crown oz other common offences, Nulances, cc. pꝛincipally con- 
37 E · cap.18- cerning others, oz the publick, there the King by Law muſt be app2iſed by In⸗ 
36 7 4 dictment, Pzeſentment, o2 other matter of Recozd 3 but the King may have an 
42 5-3, 04P-3 Action foz ſuch wrong as is done to himſelf, and whereof none other can have 
18 H. 3. m. any Action but the Bing, without being appziſed by India ment, Pꝛeſentment, 
Rot. Parl. 15 E. 3. oz other matter of Recozd, as a 4 Quare impedit, e Quare incumbravit, a Urit 


— — ok F Attaint, g of Debt, „ Detinue of Ward, : Eſcheat, k Scire fac. pur re- 


Sir John A Lees pealer patent, &c. 

©, 

17 R.2.nu.37. 2 yay ip 60. c 7 E.3.f0.26.50. Vide 6 E. 3. ſo. 33. & 8E.3.35. 26 E. 3.74. tit. reſcous 21. 43 E. 3. 32. 
per Knivet. 2 E. 3. ſo.7. John de Britains caſe. 3 E. 3. 19. 45 E. 3. Decies tantum 12. 4 5 E. 2. Quar Imp. 167. 33 E. 3. 
Br'e 916. e 17 E. 3. 30.74. F. N. B. 48. f. 13 E. 3. Furiſd.s 42 E. 3. 26. F. N. B. 107. D. g 19 H.6. 47. 34 H.. 3. Ke. 


h 39 H. 6. 26. 1 H. 4. 1. 15 E. 3. Corody 4. i Regiſt, fo. 165. a. F. N. B. ſo. 7. b. 21 H. 3. B're 882. Britton fo. 28. b. 
cap. 18. K 16 E. 3. Br'e 651, 


CAF. 


Cap.63: 


CAFR, LAM : 
Of Councel Learned in Pleas of the Crown, 


| Here any perſon is indicted of Treafotroz. Felony, and pleadeth to Sec before cap. a. 
the Treaſon oz Felony, not guilty, which goeth to the fac beſt ene Treaſon. 
known to the party; it is holden that. the party in that caſe ſhall 5 . 4.22. 
have no councel to give in evidence, oz alledge auy matter foz him: but foz ag Stan. pl cor. 
much as ex facto jus oritur, it is neteſſary to be explained, what matters upon 7 51+» ocherwiſe 
his arraignment, 02 alter not guilty pleaded, he may alledge foz his defence,and 7,15 19.92 appeal 
p2ay councel learned to utter the ſame in koꝛm of Law, of the party: 

And firſt upon the arraignment what advantage he may take in caſe of High 
Treaſon by the Common Law. Ik it be foz compaſſing the death of the Bing, he 
may alledge, that in the Judictment there is no ſuch overt oz open Act ſet down 
in particular, as is ſufficient in Law, oz the like. Foz it is to be obſerved, that . H. 7 22. 
in no caſe the party arraigned of Treaſon oz Felony, can pzay councel learned 
generally, but muſt ſhew ſome caule, 

Secondly, in caſe of High Treaſon by fozce of any ſtatute, he may alledge, 2. 
that the Indictment being grounded upon a Statute, the Statute is either miſta- 

ken oz not purſued, 

Thirdly, of what matters he may take advantage equally concerning them 3. 
both. Me may alledge, that there was not at the time of the Andictment of 
Pigh Treaſon, two lawful accuſers, that is, two lawful witneſſes, 

Fourthly, of what matters he may generally take advantage in all cafes of 4. 
Treaſon and Felony, Ve may alledge, that the offence is not certainly alledged 
in reſpect of the matter, time, and place, oz that he is not rightly named, oz have 
not a right addition, oꝛ that the offences were done befoze the laſt general pardon. 

Fifthly, after he hath pleaded not guilty, what advantage he may take upon 5. 
the evidence: Me may alledge, that he ought to have two lawful witneſſes in | 
caſe of High Treaſon, to pꝛove the fac againſt him. 

Sixthly, he may take advantage in arreſt of Judgment, ik the verdic be found 6. 
againſt him, that the trial came not out of the right place: as it fell out in Arun- Lib. s. fo. 14. 
dels caſe convicted by a Jury of wilful murder ; he infozmed the Court, that the Arundels caſe; 
Jury that tried him came out of a wzong place, and thereupon he had Conncel 
Learned aſligned him; who inderd found, that the Venire facias was miſawar- 
ded, and the Court thereof by the Councel being infozmed, judgment was ſtayed. 

And that the pziſouer may alledge theſe oꝛ the like matters, it is evident: be- 9 E. 4. 22. 

rauſe fo2 every matter in Law ariſing upon the fad, the pziſoner ſhall have Coun⸗ : 

cel learned alligned him. Alſo it is lawful foz any man that is in Court, to in- Stanf. ubi fp. 
fozm the Court of any of theſe matters, leſt the Court ſhould err, aud the pꝛi⸗ 5 (04-26-08 | 
ſoner unjuſtly foz his life pzoceded with. And the reaſon whereof regularly in _ 
caſe of Treaton and Felony, when the party pleads not guilty, he was to have 

no Counſel, was foz two caſes. Firſt, foz that in caſe of life, the evidence co 

tonvinte him ſhould be ſo manifeſt, as it could not be contradicted. Setondly, the 

Court ought to ſe&, that the Indictment, Trial, and other P2zoc#dings, be god 

ano ſufficient in Law; otherwiſe they ſhould by their erroneous judgment at 

taint the pziſoner unjuſtly. 

Robert Cherford counſelled the P2ioz of the Pꝛiozy of Binham in Norfolk, Rot. clauſ. | 
that John of Leiceſter the Kings Derjeant at Arms, coming to the Pꝛiozy with 3 
the Kings Wric of Pꝛivp Seal, ſhould not be admitted to the P2iozy t foz 25 
which counſel he was indicted in the Kings Bench, and depending the Pꝛoces 
upon the Indictment, the King doth pardon him: and in the Pardon is con- 
tained a Superſedeas to the Juſtices, commanding them to pzoc&d no further. 
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9 H. 4.1. 7 H. 6. 42. 


C A P. LXIV. 
Of Principal and Acceſſory. 


AR Juſtice Stanford hath well collected the Boks concerning Pzincipal 
and Acceſſoꝛy, vet diverſa deſiderantur: and neceſſary it is, that ſome 

— touching the ſame ſhould be added, which are very neceſſary to be 
nown. 

It is a ſure Rule in Law, that In alta proditione nullus poteſt eſſe acceſſorius, 
{ed principalis Olummodo. This rule being well underſtod, will open the rea- 
ſon of divers caſes, which yet are involved in darkneſs, 

High Treaſon is either by the Common Law, oz by Act of Parliament: we 
will ſet down examples (which ever do illuſtrate) of both, 

A. doth counterfeit the Kings Coin, viz. Shillings, and C. knowing the ſame 
doth receive A. and comfozt and aide him: this counterfeiting is High Treaſon 
by the Common Law in A. as hath been ſaid: and yet it hath been holden that in 
this caſe C. hath not committed Treaſon : foz ſay they, in caſe of Felony, a re- 
ceiver of a Felon after the Felony done, knowing him to be a Felon, is no pzin- 
cipal, but an acceſſozy 3 and fo2 that there is no acceſſo2y in Treaſon, therefoze 
C. in the caſe befoze committeth no Treaſon 3 fox then in judgment of Law he 
mult be a counterfeiter of the Kings Coin within our Statute of 25 E. 3. which 
he is not: and therefoze they ſay, this is Caſus omiſſus, and not within any of 
the Claſſes 02 Veads of the ſaid Act of 25 E. 3. Eut all agr&, that pꝛocurers of 
ſuch Treaſon to be done befoze the fact done, if after the fact be done accozdingly, 
in caſe of Treaſon, are pꝛincipals, fo that they are participes criminis in the 
very act of counterfeiting. 

a Eut ſaving refozmation we hold, that if any man committeth High Trea- 
ſon, and thereby becometh a Traito2, if any other man knowing him to be a 
Traitoz, doth receive, comfozt, and aid him, he is guilty of Treaſon, fo2 that 
there be no acceſſozies in High ZTreaſon. Y Andſo it was reſolved in the caſe of 
Abingdon, who received, comfozted, and aided Henry Garnet Superioz of the 
Jeſuits, knowing him to be guilty of the Powder Zreaſon, and acco2dingly 
Abingdon was indicted and attainted of Pigh Treaſon, 

e And where it is ſaid, that the ſaid offence in Conyers caſe was miſpꝛiſion of 
Zreaſon,that cannot be, becauſe there was a conſent, and not a concealment on- 
ly: otherwiſe, Vigh Treaſon being the higheſt offence ſhould have moze fa- 
vour then Felony: fo2 the receiver and comfozter in caſe of Felony is puniſhed 
by death, and ſo is not he that committeth miſpziſion of Treaſon, And laſtly, 
this is no new Treaſon, but a partaking anda maintaining ok the old. 

Jn caſe of Felony there are Pꝛincipals and Acceſſozies, and Acceſſozies be of 
two ſo2ts, either befo2e the offence be committed, o2 after. Ser the Sccpnd part 
of the Inſtitutes, IV. 1. cap. 14. And concerning this, there be alſo certain 
Rules, 4 Nullus dicitur felo principals, niſi actor, aut qui præſens eſt abettans, aut 
auxilians actorem ad feloniam faciendam. Eut this Rule hath his exception: 
foz e in caſe of poiſoning, if one layeth poiſon foz one, o; infuſe it into Bꝛoth, 
02 the like, albeit he be not p2eſent when the ſame is taken; and either the party 
intended, oz any other is poiſoned, yet is he a pꝛincipal: and in that caſe, both 
the p2incipal, and p2ocurer, oz acceſſozy may be abſent. Der the Boks afo2e- 
ſaid fo2 acceflozies befoze the Felony committed, and where and in what manner 
the pꝛocurement ſhall be ſaiv in Law to be purſued : the learning whereof is fo 
plainly ſet down, as the ſame need not herein to be repeated, f Nullus dicitur 
Acceſſorius poſt Feloniam, fed ille qui novit Principalem Feloniam feciſſe, & illum 
receptavit 
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receptavit & comfortavit. a And therefoze if a man waite Letters fo; his deliver- « 25 ag, ubi cup; 
ance, 02 in favour of him, oz the like; he is no acceſſozy, foz that he received 
not the felon. | 

b AUicar, which infkructed an Appꝛover which could not read, whileſt he „Mic. 7 R. a. coram 
— in p2ziſon, to read, whereby he eſcaped, was adjudged not acceſlary to the 1 

elony. 427. 

Carlin and Browne Juſtices of Aſliſe in the County of Suffolk put this caſe 
to all the Judges. A man committed felony in the County of Suffolk, foz « Mic. 11 & 12 El. 
which he was committed to the Gaol , and R. an Atturney adviſed the friends of = _ of Roberts 
the felon to perſwade the witneſles not to appear to give evidence againſt him, . 
which was done accozdingly. And it was reſolved, that neither the friends no2 
the Attozny were acceſſozies to the felony, but that it was a great contempt and 
miſpziſion, foꝛ which they might be fined and impziloned. 

4 The acceſſozy cannot be guilty, of petit treaſon, where the pzincipal is 4 See before cap, 
guilty but of Murder. Foz Acceſſorius ſequitur naturam ſui principals, petit treaſon. 

e I divers commit any murder, oz other felony, one man map be both pꝛin⸗ 7 H. 4-27. 
cipal and acceſſozy to the other. 

Dir befoze cap. Clergy, that if the pꝛincipal befoze attainder hath his Clergy,  , x. 4. 16. 
the acceſſo2y is diſcharged, And note generally, where the pꝛincipal befoze at- 
tainder is pardoned, 02 his life otherwiſe ſaved, the acceſſo2y is diſcharged, 


CAP. LXV. 


Of Miſprifions divers and ſeveral: and firſt of 
Miſpriſion of Felony, &c. 


F WViſpziſion of treaſon we have already ſpoken, and of the Etymology of 
the wozd. Jt remaineth now that we ſpeak of other Miſpꝛiſions. 

Wiſpztſion is twofold $ one is Crimen omiſſionis, of omiſſion, as in conceal- 
ment, oꝛ not diſcovery of treaſon oz felony: another is Crimen commiiſionis, 
- commiſſion , as in committing ſome heynous offence under the degree of 
elony, 

Oꝛ miſpziſion is of two'ſo2ts; viz. Paſſive; and Active: Paſſive is of the na- 
ture of concealment, whereof ſome be by the Common Law, and ſome by Sta⸗ 
tute, By the Common Law, as Paſſive miſp2iſion, that is concealment of High 
Treaſon, whereof we have ſpoken ; and Paſſive Piſpziſion, that is concealment 
of felony, whereof we are now in this Chapter to ſpeak. Dome by Statute t as „ Mar. 1 Parl.c. 12. 
if any be moved to make commotion oz unlawful aſſembly, and do not within 1 Eliz. cap. 19. 
24 hours declare the ſame to a Juſtice of Peace, Sheriff, Pa joz, oz Bailiff, xc, Sce the ſecond 
Concealment by Juries. 3 H.7.c.1. 33 H.8.c.6, &c. — — 

Now are we to ſpeak of concealment oz not viſcovery of felony. As in cale 
of High Treaſon, whether the treaſon be by the Common Law, oz Statute, the 
concealment of it is miſpꝛiſion of treaſon, Do in caſe of felony, whether the fe⸗ 
lony be by the Common Law, oz by Statute, the concealment of it is milpꝛiſi⸗ 
on of felony, 

If any be p2eſennt when a man is ſlain, and omit to appꝛehend the ſlayer, it g E. 2. Cor. 393. 
is a miſpꝛiſion, and ſhall be puniſhed by fine and impꝛiſonment. 

And as the Concealment of Pigh Treaſon is higher by many degrees then 
the concealment of felony, ſo the puniſhment foz the concealment of the greater 
is heavier then of the leller, and pet the concealment of felonies in Sheriffs, w.1.ca.g. See the 
02 Bailifs of liberties is moze ſeverely puniſhed then in others, viz. by impꝛi⸗ <cxpobtion thereot 
lonment by one year, and ranſom at the will of the King. From which pu⸗ ub! 'u?- 

niſhment 
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niſhment if any will ſave himſelf he muſt follow the advice of Bracton, to diſ⸗ 
cover it to the King, oꝛ to ſome Judge oz Magiſtrate, that foz adminiſtration of 
juſtice ſupplieth his place, with all ſpeed that he can, : 
Bra. 1.3.f.118.2, Non enim debet morari in uno loco per duas noctes, vel per duos dies, nec de- 
| bet ad aliqua negotia, quamvis urgentiſſima, ſe convertere, quia vix permittitur ei 
ut retroſpiciat. . = 
And this is intended of a concealment, oz not diſcovery of his mer know⸗ 
ledge : Foz if in caſe of High treaſon, he that knoweth it, befoze it be done 
and aſſenteth to it, is particeps criminis, and guilty of treaſon : and in caſe of fe⸗ 
lony, he that receiveth the thief and aſſenteth to it is acceſſo2y, | 
See before the Ser befoze in the Chapter of Pilpꝛiſion of treaſon, that every treaſon and 
chapt. of Miſprifi- felony doth include in it miſpziſion of treaſon and felony, Der the Statute of 
on of treaſon, fol. 23 El. c.1, Df miſpꝛiſion, that is, crimen commiſſionis. 
36. and of Princi. Compaſlings, oz imaginations againſt the King, by woꝛd, without an overt 
= — — act, is a high miſpꝛiſion, as befoze is laid. In cogitatione tua ne detrahas Regi, 
* Ecdlefiaſies c. io. &c. quia aves cœli portabunt vocem tuam, & qui habet pennas annunciabit ſen- 
v. 20. tentiam. 
a See the 2. part of 4 If any man in Weſtminſter Hall, oz in any other place, ſitting the Courts 
the Inſtitutes W. of Chancery, the Exchequer, the Kings Eench, the Common Bench, oz bekoze 
1.0. 33.25 E. 3. c. 1. Juſtices of Aſliſe, 02 Juſtices of Oier and Terminer, ( which Courts are men- 
— 5 _— tioned in the Statute of 25 E. 3. De proditionibus ) ſhall vzaw a weapon upon 
y o - | | 
them in their pla- any Judge, o2 Juſtice, though he ſtrike not; this is a great miſpꝛiſion, „ foꝛ the 
ces. which he ſhall loſe his right hand, and fozfeit his lands and gods, and his body 
b — <p 3 to perpetual impziſonment: the reaſon hereof is, becauſe it tendeth ad impedi- 
— > PTY — am mentum Legis terræ. c Do it is, if in Weſtminſter Hall o2 any other place, ſitting 
Rege Rot. 35. Ebo- the ſaid Courts there, oz befoze Juſtices of Aſſiſe, oz Oier and Terminer, and 
rum. 41 E.3. Cor. within the view of the ſame, a man doth ſtrike a Juroz, oz any other with 
_ — — weapon, hand, ſhoulder, elbow, oz fot, he ſhall have the like puniſhment ; but in 
is bur during his that Cale, if he make an aſſault, and ſtrike not, the offender ſhall not have the 
life. 41 E. 3.25. like puniſhment. 
c Int. leges Alve- d If any ſtrike in the Kings Palace, where the Kings royal Perſon reſiveth, 
_— _ * he ſhall not loſe his right hand, unleſs he dzaw blood; but if he dꝛaw blod, 
4 — then his right hand ſhall be ſtrucken off, he perpetually impziſoned, and fined 
caſe Coram rege and ranſomed. 
with his clbow Note the Law makes a great difference between ſtroke oz blow, in oz befoze 
= —_ any of the ſaid Courts of Juſfice, where the King is repzeſentatively pꝛeſent, 
33.·H. 8. cap. 12. and the Kings Court, where his royal Perſon 24 Foz in the Kings houſe 
(as hath ben ſaid ) blod muſt be dzawn, which n#deth not in oz befoze the 
Courts of Juſtice, but a ſtroke only ſufficeth. Again, the puniſhment is moze 
ſevere in the one caſe, then in the other: ſuch honour the Law attributeth to 
Courts of Juſtice, when the Judges oz Juſtices are doing of that which to Ju- 
ſtice appertaineth: and the reaſon is, Quia Juſtitia firmatur Solium. 
But note, that by the ancient Laws of this Realm, ſtriking only in the Kings 
Court was puniſhed by death, Vide Lambert inter leges Inæ cap. 6. Si quis in 
Regia pugnarit, rebus ſuis omnibus mulctator, & ſitne morte etiam plectendus, 
Regis arbitrium & jus eſto. Inter leges Canuti cap. 56. Si quis in Regia dimi- 
carit, capitale eſto, &c. Inter leges Alveredi cap. 7. Qui in Regia dimicarit, 
ferrumve diſtrinxarit, capitor , & regem penes arbitriam vitæ neciſque ejus 
eſto, &c. 
e Mich. 15 El. in e Peter Burchet p2iſoner in the Tower, ſtroke within the Tower John Long- 
the caſe of Peter worth his Keeper (who ſtod in a window reading of the Bible) with a billet on 
_— — — the head behind, whereby blod was ſhed, and death inſtantly enſued : this be- 
Temple, made ing without any pꝛovocation was adjudged murder, fo2 which he was attainted, 
and befoze his execution (which was in the Strand over againſt Somerſet-houſe) 
his right hand was firſt ſtrucken off, by fozce of the Statute of 33 H. 8. foz that 
the Tower was one of the Qutens ſtanding houſes oꝛ Palaces. 
The Kings Palace at Weſtminſter hath this liberty and mn. VIZ, 
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Cap.65. 
Nullæ citationes, aut ſommonitiones liceant fieri cuicunque infra Palatium Regis paſch; 8 E. 2. co- 
Weltm. ö ER e ; ram rege Rot. 28. 

Like p2iviledge hath Weſtminſter Hall, oz other place, where the Kings Jus Nort. 
ſtices, cc. ſit, as by theſe following Reco2ds appeareth 

a Quia Bedellus Univerſatis citari fecit Wil. de Wivelingham infra oſtium aulæ 2 Mich. 12 E. 3. 
Weſtm, Juſticiariis ſedentibus, ad comparendꝰ coram Cancellario, &c. pto quo ſe Coram Rege Rot- 
poſuit in gratiam Regis, committitur Gaolæ, & Henricus de Harwood, ad cujus ſe- 01. Cant. 
ctam proſecutus fuit, committitur Mariſcal. & finem fecit 40 8. 

b Matilda de Nyerford, filia Willielmi de Nyerford militis defuncti, did libel “ Placita coram 
againſt John Earl of Warren, ande Johan de Barro Cotintes of Warren the Kings domino Rege in 
niece ( in camitina dominæ Reginæ Conſortis Domini Regis) in a cauſe of matri⸗ ne pode dy 

mony and divoꝛte, and the ſame Johan de Barro was cited in the Kings Palace præſentia — 
at Weſtminſter, c. It was upon full examination of the cauſe, adjudged in Regis. An, 21 E. i. 
Parliament in theſe wozds, Quod prædictum Palatium Domini Regis, eſt locus *Ellanor daughter 
exemptus ab omni juriſdictione ordinaria, tam regiæ dignitatis & coronæ ſuæ, qui Os, 
libertatis Eccleſiz Weltm, & maxime in præſentia ipſius Domini Regis tempore of Barry alies Bar- 
Parliamenti ſui ibidem : ita quod nullus ſummonitiones, ſeu citationes ibidem fa- ro in France, and 
ciat, & præcipue illis, qui ſunt de ſanguine Domini Regis, quibus major reverentia, had if.ue the ſaid 
quam aliis heri debet, &c. Conſideratum eſt, quod officiar committatur Turri Lon- 1 ri- 
don, & ibidem cuſtodiatur ad voluntatem Domini Regis. Warten. - 

Mere two things are pꝛincipally to be obſerved : Firſt, That this royal pꝛi⸗ 
viledge is not only appꝛopziated to the Palace of Weſtminſter, but to all the 
Kings Palaces, where his royal Perſon refives, Decondly, That this pꝛivi⸗ 
ledge is to be exempted from all Cccleſiaſtical jurifdigion, Regiæ dignitatis & 
coronæ ſuæ ratione, &c. 5 f : 

If any do reſcue a p2iſoner in oz befoze any of the aboveſaid Courts; com- 22 E 3. 12. 
mitted by any of the afozeſaid Juſtices, it is a great miſpꝛiſion, foz which he 
and the pziſoner aſlenting to it, ſhall fozfeic their lands and gods, and their 
bodies to perpetual impzilonment, but ſhall not loſe his hand, becauſe no ſtroke 
02 blow was given, | 

But it was reſolved by all the Judges; that where Thomas Oldfield, fitting: Trin. 8 Jac. reg, 
the Court of the Dutchy of Lancaſter, with a knife ſtabbed one Ferror a Juſtice oldficlds caſe, 
of Peace in the view of the laid Court, that the Court of the Dutchy was none 
of the Courts to make it a miſpꝛiſton to loſe his right hand, #c. but the offender 
was to be indicted, and grievouſly fined. | | 

And in 9 El. one Guirling ſtroke another in the White hall, ſitting the Ma⸗ paſch. 9 El. Guir- 
ſters of Requeſts, and it was then reſolved by the Court of Kings Eench, that lings caſe. 
it was not any milpziſion foz the which he ſhould loſe his right hand, #c. but 
he was indicted and fined. h 

Quia Thomas de Holbroke manus violentas impoſuit ſuper Johannem de Loud- Hil. 13 E.3.Corani 
ham, &c. ad Seſſionem ſuam ſedentem apud Gipwicum, & cum dementitus eſt, Rege Rot. 104. 
committitur in Parliamento Turri London, & finitur 20 1, & invenit ſex milites Suff. 
manueaptores pro bono geſtu ſuo. | 

And where ſome of the boks aboveſaid ſay, that the offender ſhall fozfeit his 
lands, and ſome that he ſhall be diſherited, pet the fozfeiture of his lands is on- 
y foz tearm of his life, (as befoze is ſaid; ) foz being no felony, the blod is 
not cozrupted, no2 the heir diſinabled to inherit. And this fevere puniſhment is 
at the ſuit of the Bing, and the party may have his action, and it ſhall be tried 
by the officers and criexs. And foz ſuch a ſtroke Thomas of Whitteſly recovered mind a 
five hundzed pounds, Trin. 9 E.3. Rot. 154. Mid. | — area 

Britton ſaith, Aſcuns treſpaſſes ſont nequedent pluis puniſhable, fi come treſpas Brit c. 25. £47. 
fait en temps de a * Chivaliers , ou auters gents honorables per Ribaws, Nota, for the 
ou auters viles ns; En quel 'caſe nous volons, que fi Ribawe ſoit attaint al ignity of Roights 
ſuit de cheſcun Chivalier, que il eyt ferue per felony fans deſart del Chivalier 
que le Ribawe perd ſon pome dont il treſpaſfa: fo great a refpec in thoſe days 
was had of honour and ozder. Ribawe is taken here foz a Raſcal Ruffian, 
There is a great miſpziſton when any revenge is fought againſt a Judge, _= 

4 tre, 


142 Of Mipprifon. Cap.65. 


ſtice, Officer, Juroz, Serjeant, Counſelloz, Piniſter, oz Clerk, fo? that, which 
they do in diſcharge of their ſeveral duties, offices, and places, concerning the 
adminiſtration of Juſtice, 
Mich.z33 & 34 E 1 Roger de Hegham and others being Juſfices of Oier and Terminer, and ſit- 
Coram Rege Rot. ting in the Exchequer chamber, gave judgment fo2 Mary late the wife of Wil- 
75. liam Brewſe Plaintif, againſt William le Brewſe Defendant, which judgment 
was pꝛonounced by Roger de Hegham. William de Brewſe demanded of Roger 
de Hegham if he would avow the judgment, and ſaid, Roger, Roger, now thou 
haſt thy will which of long time thou haſt ſought : of whom Roger de Hegham 
demanded, what is that: To whom William de Brewſe ſaid, my ſhame, and my 
loſs, and this J will reward oz recompence, oz J will think of it. Mhereok he 
being indicted and arraigned, and confeſſing the offence, the Recozd ſaith, Et 
quia ſicut honor, & reverentia, qui miniſtris domini regis ratione officii ſui faciun- 
tur, ipſo regi attribuuntur 3 ſic dedecus & contemptus miniſtris ſuis fact” eidem do- 
mino regi inferuntur; Conſideratum eſt quod præd. Willielmus de Brewſe, diſcin- 
ctus in corpore, capite nudo, tena depoſito, eat & banco domini regis ubi placita 
tenentur in aula Weſtm', per medium aulæ predict”, cum curia plena fuerit, uſque 
ad Scaccarium ( ubi deliquit) & ibidem veniam petat a præfato Rogero, &c. & po- 
ſtea committitur Turri London, ibidem moratur* ad voluntatem regis. 
8 Note this eramplary judgment againſt a Gentleman of a great and honour- 
Theſe words were able family, Quzlibet pœna corporalis, quamvis minima, major eſt qualibet pœria 
given to the Trea- pecuniaria. And in that Reco2d it is ſaid, Quod dominus Rex filium ſuum pri- 
ſurer of Eng/and mogenitum, & chariſſimum Edwardum Principem Walliz pro eo quod quædam 
by — 4 verba groſſa cuidam miniſtro ſuo dixerat, ab hoſpitio ſuo fere per dimidium anni 
Gaveſton. amovit, nec ipſum filium ſuum in conſpectu ſuo venire permiſit, quouſque dicto 
miniſtro de dicta tranſgreſſione ſatisfecerat. 
Hil. 20 E. 3. co- Quia Petrus de Scales minatus fuit Ricũm de Worlingworth, qui fuit de conſilio 
ram Rege Rot. 160 22 de Moten, de vita & membris, dictus Petrus invenit plegios de bono 
geſtu ſuo. 

There be many Reco2ds fo2 abuſing of Jurozs, viz. Paſch. 10 E. 3. Coram 
Rege Rot. 87. Gilbertus Twiſt. Paſch. 26 E.3. ibidem, Rot. 22. Eſſex, Tho. Hub- 
bert Hil. 7 H. 5. ibidem, Rot. 24. Ricũs Cheddre. Mich. 17 E. 2. Coram Rege 
Rot. 63. 

Percuſſio clerici curiz in veniendo verſus curiam, &c. Trin. 11 E. 2. Coram Re- 
ge Rot. 42. London, Not only theſe particular revenges abovelaid, but all other 
of what kind ſoever are great miſp2iſions. 

Cap-Ttineris, Alſo when any revenge is ſought againſt any man foꝛ complaining in any of 

$. ultimo. the Kings Courts, ſuper gravaminibus, &c. foz grievances, gc. Quia deterret 
homines a querelis ſuper gravaminibus in forma juris. De hiis qui vindictam fece- 
rint, eo quod aliquo modo ſuper prædictis gravaminibus in Curia domini Regis 
conqueſti fuerunt. 

paſc. 10 E. 3. Co- ¶ Juſticiari taxaverunt damna 2 Marc ſuper Willielmum Botesford, eo quod mi- 

ram Rege Rot. 85. nabatur quandam Hawiſiam de vita & membris, eo quod ĩpſa proſequebatur ipſum 

Linc. in placito tranſgreſſionis. 

* We will conclude this point fo2 pꝛivate revenge with an ancient Law befoze 

ges Inæ c. BY ee, * „ If mt” 2 2 

9. Lamb. See the the Conqueſt, 7Si quis privato conſilio illatam ſibi injuriam vindicaret, antequam 

4. part of the In- jus æquum ſibi dari poſtulaverit, quod nomine vindictæ eripuit reddito, integrum 

ſtir. cap. Chancery. rei pretium præſtato, & 30 ſolidos dependito. 

Artie. Verf. Car- in the Fourth part of the Inſtitutes cap. Df the Chancery, in the Articles 


dinal Woolley. / 
ang ba 44 againſt Cardinal Woolſey. Artic. 45,6. 1 1.41. 


Nota. 


CAP. LXVI. 
Of Conſpiracy. 


Onſpiracy 2 is a conſultation and agree ment between two o2 moze, to ap⸗ _ — 
peal, oz indict an innocent falſiy, and malicioully of Felony, whom ac- ; = 
co2dingly they cauſe to be indicted oꝛ appealed ; and afterward the party is law- Nag. Cart. part 1. 
fully acquitted by the verdict of twelve men: the party grieved may be relieved, o. 111. & defini- 
and the offender puniſhed two ways. Firſt, by a Writ of Tonſpiracy, which is tion conſpir”. 
a civil oꝛ common Action at the ſuit of the party, wherein the plaintif ſhall re- 521 ibid. 
cover damages, and the defendant ſhall be impziloned. Secondly, by Indictment Artic. cp. Cart. 
at the ſuit of the King, the judgment whereof is criminal, of which we are now cap. 10. F. N B. 
to ſpeak. 5 | 114,115- 
Upon this ſuit of the King, if the offenders be convicted, the judgment is ant Pllcor 17. 
grievous and terrible, viz. That they ſhall loſe the fzerdom oz franchiſe of the Lib. .. fo.45. 
Law, to the intent that he ſhall not be put oz had upon any Jury oz Aſliſe, oz in Lib. 9. fo. 16.56, 
any ot het teſtimony of truth: and if they have any thing to do in the Kings 575 3- 
Courts, they ſhall come c per ſolem, id eſt, by bzoad day, and make their Attoz⸗ p a 45» 
ny and foꝛthwith return by bꝛoad day. And their houſes, lands, and gods, all calls Conſpira- 
be ſeiſed into the Kings hands, and their houſes and lands eſtrepped and waſted, cy. 11.59. 
their trees roted up and arraſed, and their bodies to pꝛiſon: all things retro- 4 H. s. Judgment | 
grade, and againſt o2der and nature, in deſtroying all things that have pleaſu- 12%: he like jugg- 
red 02 nouriſhed them; foꝛ that by falſhod, malice and perjury, they ſought to See the firſt part 
attaint and overthꝛow the innocent, Which judgment in our XEwoks is called of the Inſtitucts. 
a villainous judgment. Firſt, in reſpec of the villany and ſhame which the Seck. 
party hath which receiveth it. Secondly, foz that by the judgment he loleth the 4 * . = 
: , ge. 
freedom and franchiſe of the Law, and therefoze undergoeth a kind of bondage Rot. 148. x 
and villany. Aud the reaſon of this heavy and terrible judgment is: 1. Foz Paſch. 32 E.3- 
that the offenders have conſpired and plotted the death and ſhedding of the blood <oram Rege. 
of an Innocent. 2. That they do it under fair pzetence of Juſtice, and by 538. 
courſe of Law, which was inſtituted fo2 the pzotection and defence of the innocent. | 
3. That if they had attainted the innocent, he ſhould have loſt his life, (by 
an infamous death) his lands, his gods, and his poſterity ; fo2 his blod thereby 
ſhould have been cozrupted, cc. 4. All this falſhod, malice, and perjury is 
committed in placito Coronæ, in a ſuit fo2 the King, which aggravateth and in- 
creaſeth the offence; foz that the King is the Head of Juſtice, and a pzoteco2 
of the innocent: and therefoze at the Kings ſuit, and not at the ſuit of the party, 
this villainous judgment ſhall be given. So as the Law hath excellently diſtri⸗ 
buted the remedies ; the pꝛivate action of the party to give him damages, #c. 
and the ſuit of the King fo2 exemplary puniſhment. And it is to be obſerved,that 
this.Uillainous judgment is given by the Common Law, (as in the caſe of At⸗ 
taint) and not by fozce of any Statute. : 
King E.3. demanded of his Juſtices and Serjeants, whether divers men be- 27 Lib. aſſ. p. ta. 
ing indicted of conſpiracy fo2 the invicting of R. of Felony, were mainpernable 
oz no? And they anſwered the King expꝛellp, that they were not, in reſpect of 
the odioulnels of the offence, 
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CAP. LXVIII. 


Of Bribery, Extortion, Exaction, &c. 
And firſt of Bribery. 


Ribery is a great miſpriſion, when any man in Judicial place Forteſcue, ca. gi. 


takes any Fee or Penſion, Robe, or Livery, Gift, Reward, or 
Brocage of any perſon, that hath to do before him any way, for doing 
his office, or by colour of his office, but of the King only, unleſs it 
be of meat and drink, and that of ſmall value, upon divers and grie- 
vous puniſhments. 


* wo2d | Bribery | cometh of the French woꝛd Briber, which ſignifieth to 
devour, oz eat greedily, applied to the devouring of a cozrupt Judge, of 
whom the Plalmiſt ſpeaking in the perſon of God, ſaith, 
meam ſicut eſcam panis. Qui cognoſcit faciem in judicio, non bene facit: iſte 
ro buccella panis deſerit veritatem. 
But let us peruſe the Bꝛanches of this deſcription. 


ui devorat plebein Pſalm 13. 4. 
4 Prov. 28.21. 


C A great miſpriſion. ] But it may be objected, that 1Bzibery in a Kor. Par. Anno 24 


Judge was ſometime adjudged a higher offence, Foz whereas at the Alliles 
holden at Lincoln in the 23 year of E. 3. an Exigent was to have ben awar- 
ded againſt Richard Saltley, Hilderbrand Boreſward, Guilbert Holliland, Thomas 


E. 3. part 3. m. a. 
& Rot. Par. Anno 
25 E. 3. part 1. 


Derby, and Robert Dalderby, who fozmerly had been indicted of divers Felo- Rot. Parl. 25 E. g. 
nies befoze Sir William Thorpe, Chief Juſtice of the Kings Bench, and one mu. 10. 


of the Juſtices of Aſſiſe of the ſaid County of Lincoln, he the ſaid Sir William *3 


Thorpe to ſtay the ſaid Writ of Exigent againſt them, Cepit munera contra 
juramentum ſuum, viz. of Richard Saltly 101i. of Hilderbrand 201i. of Holliland 
40 li. of Derby 10 li. and of Dalderby 10 li. King Edward the Third appointed 
the Carls of Arundell, Warwick, and Huntingdon, and two Lo2ds, the Low 
Gray and the Lo2d Burghers, to examine the matter. Befoze whom Sir Wil- 
liam Thorpe being charged with the ſaid Bzibery, Non potuit dedicere, &c. 
Now the Reco2d ſaith ; Conſideratum eſt per dictos Juſticiarios aſſignatos ad ju- 
dicand* ſecundum voluntatem Domini Regis, & ſecundum regale poſſe ſuum; 
quod quia prædictus Williclmus de Thorpe, qui ſacramentum Domini Regis, quod 
erga populum ſuum habuit cuſtodiendum, fregit malicioſe, falſe, & rebelliter in 
quantum in ipſo tuit, & ex cauſis ſupradictis per ipſum Willielmum, ut prædi- 
&tum eſt, expreſſe cognitis ſuſpendatur, & quod omnia terræ & tenementa, bona 
& catalla ſua remancant forisfacta. This ſentence ſemeth to have his foundation 
as well upon the oath of the Judges, ( fo2 the Recoꝛd ſaith) contra juramentum 


E. 3» 


Anno 24 E. 3. 


ſuum, and the concluſion of the Dath, And in caſe ye be found in any default in The Oath of tho 
any of the points aforeſaid, ye ſhall be ad voluntatem Regis, of body, lands, and Juſtices Anno 
goods, thereof to be done as pleaſeth him: As alſo fo2 that this laſt clauſe is ““ E. 3. 


enaced by authozity of Parliament (as they ſay) in Anno 20 E. 3. And here- 
upon they the ſaid Lo2ds were appointed to judge ſecundum voluntatem domini 
Regis, & regale poſle ſuum, acco2ding to the woꝛds of the Dath and Act of Par⸗ 
liament. Aud this judgment was repeated in Anno 25 to the Lo2ds, and affir- 
med by them. 

This pꝛeſident is not to be followed at this day foz divers cauſes. Firſt, it 
ſemeth by the violation of the Kings Oath, and of this woꝛd ¶ rebellicer ] and by 
the fozfeiture of all his lands and tenements to the Bing, that this offence ſpould 

U 2 be 


20 E. 3. cap. 2s 
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be Treaſon againſt the King, and then it being either High Treaſon, oz 
Petit reaſon, it is taken away by the Statute of 25 E. 3. De proditionibus, 
the ſame being none of them that are there expzeſſed, And in all the Re⸗ 
co2d this wozd | felonice] is not to be found, as it ought to have been, ik it had 
. ben Felony, 

Neither by the woꝛds of the Dath, oz of the ſuppoſed Aa of 20 E. 3. can 
the judgment ( quod ſuſpendatur) be warranted: fo; theſe wozds ¶ to be at 
the Kings will for body, &c. ] cannot be extended to loſs of life, no moze 

Anno 35 E. 1. the then the Statute of Carliſle ( {ub forisfactura omnium, que in poteſtate ſua 

flat. of Carliſle. obtinet) extendeth not to fozfeiture of life, but to impꝛilonment, gc, viz. loſs 
of liberty, fc. 

20 E.3. cap. 4. But at this Parliament, viz. in Anno 20 E. 3. taking in hand of quarrels 
other then their own, and maintenance of them, is pꝛohibited upon the pains 
afozeſaid, viz. the pains contained in the ſaid. ſuppoſed Act of 20 E. 3. cap. 1. up- 
on pain to be at our will, body, lands and gods; to do thereof as ſhall pleaſe 
us: which without queſtion was never extended to loſs of life, cc. but to im⸗ 
pꝛilonment, as common experience daily teacheth, Foz, Hzc eſt voluntas Regis, 

2 R. 3 · 10.11, viz. per Juſticiarios ſuos & per legem, &c. Therefo2e, as by the Keco2d appear⸗ 

ce 8 R. 2 cap. 3. eth, Dir William Thorpe was pardoned and reſtozed to all his lands, And we 

Rot. Parl. 10 R. a. were deſirous to ſe the Reco2d of the Act of 20 E. 3. cap. 1. but there is no Re- 
nu. 24. coʒd of any ſuch Act in the Parliament Roll, And the very frame and compoſi- 
tion of it feemeth to be bu: a rehearſal of a Commandment from the Bing: fo2 
the letter of it beginneth. Firſt, we have commanded all our Juſtices, that they 
ſhall from thenceforth do equal Law, &c. and therefoze juſtly omitted ont of the 
Parliament Voll of Ads of Parliaments: and yet the impzinting of it ne- 
ceſlary, foʒ that the fourth Chapter of this Parliament hath reference to the 
pains contained in it. 


Yide 18.4-0n-99. It is enacted by Parliament Anno 11 H. g. in theſe words. 


MIN anno Item. De nul Chancelor, Treaſorer, Garden del Privie Seal, Coun- 
hover . — ſelor le Roy, Serjeants a Councell del Roy, ne nul auter 


Officer, fudge ne mini ſter le Roy, pernants fees ou gazes de Roy pur lour 
ditz offices ou ſervices, preigne en nul manner en temps a vener aſcun 
manner de done on brocage de nulluy pur lour ditz, offices & ſervices 4 
faire, ſur peine de reſponder au Roy de la treble que iſſint preignont, 
& de ſatisfier la partie, & punys al volunt le Roy, CO» ſoit di(charges de 
ſon office, ſervice, & councel per touts jours, & que cheſcun que voier.4 
purſuer en la dit matter, eit la ſuite cibien pur le Roy, come pur Iny meſme, 
G cit la tierce part del ſomme, de que la partie eſt duement convicd. 


By this Act of Parliament, which is the judgement of the whole Parliament, 
it appeareth, that, if that which is impꝛinted as the firſt Chapter of 20 E. 3. had 
been an Act of Parliament, then this Statute of 11 H.4. would never have infli- 
cted this kind of puniſhment, which is other, and far lels then that which is 
mentioned in 20 E.z. Aud where it is ſaid in this Act of 11 H.4. | & punis al 
2 R. 3. 11. 2. volunt le Roy ] that is, by fine and impꝛiſonment by the Court where the con- 
* Plac, de Parl. yidion ſhall be; foz, as hath bern lain, Hæc eſt voluntas Regis, viz. per Jufticiarios 
—— 1 ſuos, & legem ſuam, & non per dominum regem in camera ſua, vel aliter. 
19 E. I. 8 So as by warrant of this Act of Parliament we have ſaiv, that Bꝛibery is 
Et Hollingſh. a Pilpziſion ; koz that it is neither Treaſon, noꝛ Felony; and it is a great Pil⸗ 
— q pꝛiſion, fo2 that it is ever accompanied with Perjury, 
20 ny "= abju- * True it is, that Sir Thomas Weyland, Chief Juffice of the Court of Com- 
ted. mon pleas, was attainted of Felony, but it was not foꝛ Bzibery,but being guilty 
0 


* 
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of being acceſſo2y to murder, foʒ the which hy the Common Law he was abjured 
the Realm, | 
Likewiſe Adam de Stratton Chief Baron of the Exchequer, a man of great 
poſſeſſions and riches, was attainted of felony by him committed: all which J 
collect upon Reco2ds of Parliament the ſureſt guides. Foz in the Parliament 
holden in 18 E. 1. in the ſame year when he was attainted, J find two petitions, Rot. Parl. 18 E. t. 
one p2eferred by himſelf in theſe wozvs, Adam de Stratton petit gratiam Regis, fol. S. num. 51. 
quod reſtituatur ad aliquam partem terrarum ſuarum, & de bonis ſuis que habuit 2 2 — 
tempore quo fuit # viz. 26000 l. 
Che other by Margaret de Boteler in theſe woꝛds, Margareta quæ fuit uxor Joh, Et ibid. num. 69. 
de Boteler, de qua Adam de Stratton tenuit 12 1. 10 s. in London, clamat habere ut 
eſchaet᷑. Reſponſs. Rex non conceſſit; quia in civitate nulla eſt eſchaeta niſi Regis 
And at the ſame Parliament t.3. it is reſolved, non ſunt niſi tres forme brevis de 
Eſchaeta; Quia utlagatns, vel ſuſpenſus, vel abjuravit regnum. And by conſequence 
Adam de Stratton ſeeing his lands eſcheated, muſt have the judgment of one of 
theſe three. Which we have added to anſwer ſecret objections that might be 
made out of che miſkakings of our Chꝛonicles. | | 
The reſt of the Juſtices were removed, fined, and inipziloned, ſaving Johan- Rot. Parl. 20 E. i. 
nes de Mettingham, and Elias de Beckingham, who to their eternal memozy and fl: 5. 
honour were found upzight, and free from all bziberp and cozruption. 13 
It was petitioned in Parliament, that che Statutes whereby the Juſtices of 10 R. 2. num. 24 
the one bench oꝛ the other ſhould take no reward, ne be of any mans fee, may be 
obſerved, The Kings anlwer was, The King hath and will charge ſuch Juſtices 
to miniſter right, and will puniſh the contrary, and therefoze willeth that all 
Dtatutes made touching them and the Barons of the Exchequer, be made void. 


¶ When any man in judicial place, &c. ] Foz the difference between 
bzibery and ertoztion is, that bzibery is only committed by him, that hath a ju- 
dictal place, and extoztion may be committed both by him that hach a judicial 
place, oz by him that hath a miniſterial office. 
And this offence of bzibery may be committed by any that hath any judicial 
place either Cccleſiaſtical oz Tempozal, Non accipies perſonam nec munera, 
(and the reaſon is expꝛeſſed by the Holy Ghoſt ) quia munera exczcant occulos Deut. 16. 19. 
ſapientum, & mutant verba juſtorum. 
It baibery hath ſo great fozce, as to blind the eyes of the wiſe Judge, and to 
change the woꝛds of the juſt, Beatus ille, qui excutit manus ſuas ab omni munere. 
Judex debet habere duos Sales; Salem Sapientiz, ne fit inſipidus, & Salem Con- 
ſcientiæ, ne ſit diabolus. | | 
Though the bzibe be ſmall, yet the fault is great: and this appeareth by a Paſch. 17 E.3. Co- 
Reco2d in the Reign of E. 3. Quia diverſi Juſticiarii ad audienduni & terminan- — Rege. Rot. 139 
dum aſſignat᷑ ceperunt de Johanne Berners qui indictatus fuit, 4 l. pro favore haben- — wo _ 
do die deliberationis ſuæ, ſmem fecerunt domino Regi per iv M. marcas, fo as they Rot. Parl.) R. 2. 
paid fo2 every pound a thouſand marks. Der befoze Sir William Thorps cafe, num. 12,13. 
Rot, Parl. 7 R.2. the Chancelloz was accuſed of a bzibe of ten pound, and his 
man four pound and certain fiſh, which, though the things were ſmall, pet it 
had been puniſhed, if it had deen pzoved, 


. C Take any fee, robe, gift, or reward.) This is warranted by the Anno 18 E. 3 
oath aboveſaid. | | 
But admit the party * offereth a bzibe to the Judge, meaning to cozrupt him * Since theſe Infti- 
in the caſe depending befoze him, andthe Judge taketh it not, yet this is an of- totes ſo was it te- 


fence puniſhable by the Law in the party that doth offer it, — ne: 


C Brocage. ] There is gwb warrant fo this wozd by che ſaid Act of 11 H 4. Ornatlen doin 

C Of any perſon that hath to do before him any way.] This hath Bonham Nortod 
his ground upon the cath afozeſaiv, ſo as dzibery may be committed not only nd others 
when a ſuit dependeth in foro contentioſo (as it was in the tale of Sir Fr. Ba- 


con 
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con L. of S. Alban. L. Chancelloz af England, who foz many erozbitant and ſo2- 
did b2iberies was ſentenced by the Lo2ds of Parliament, which you may read 
Rot. Parl. An. 19 Jacobi regis ) but alſo when any in Judicial place doth any 
thing virtute 02 colore officii, though there be no [uit at all, Foꝛ example, if the 

2 R.2, cap. 2. See Lo Treaſurer fo any gift oz bzocage; ſhall make any Cuſtomer, Controller, 

the Statute of gy any Officer oꝛ Piniſter of the King, this is bzibery, fo2 he ought to take 

E. s. cap. 15 nothing in that caſe by the Statute of 12 R.2. but that he make all ſuch Offi- 
cers and Piniſters of the beſt, and moſt lawful men, and ſufficient fo; their 
eſtimation and knowledge. (An excellent Law tending greatly to his Majeſties 
advantage, to the god uſage and incouragement of Perchants, cc. and general⸗ 
ly to the advancement ok Commerce, Trade, and Traflick, the life of this 
Jfland.) Read this Statute, foz it is of a large extent, and the Statute of 5 E.s. 
fo2 they are Laws made contra ambitum, and woꝛthy to be put in execution, foꝛ 
they pꝛevent b2ibery and exto2tion : foꝛ they that buy will ſell, 


Vendit Alexander cla ves, altaria ſacra: 
Vendere jure poteſt, emerat ille prius. 


Hil. 8 Ja. In Com- And that Statute of 5 E. 6. doth extend as well to Eccleſiaſtical offices, as 
—— 2 Tempozal, which concern the adminiſtration and execution of Juſtice, And it 
hereaſter ca. of Si. was reſolved in the cafe of Doctoz Trever Chancelloz of a Biſhop in Walcs, that 
mony, and the 1. both the office of Chancelloz and Regiſter of the Eiſhop are within chat Sta⸗ 
part of the Iuſtit. tute, becauſe they concern the adminiſtration of juſtite. 
— *. Earl of M. Lozd Treaſurer of England tok colore officii divers bzibes, c. 
Regis. 1 namely where the Farmers ok the Cuſtoms exfſiviced a petition to have 
certain juſt allowances, which his Pajeſty referred to the laid Lo2d Trealurer, 
who long delayed the petitioners, until they gave him ſeveral b2ibes, and then 
he gave way to relieve them, Foz this, and other his bziberies, extoztions, op- 
p2eſſions, and other grievous miſdemeano2s in his ſeveral offices of the Lozd 
Treaſurer, and aſter of the Court of Wards (no ſuit being in any of thoſe 
caſes depending) upon complaint, and charge of the Commons in this Parlia- 
ment, and after evident pꝛof and often hearing ok the cauſe, the Lo2ds'of Par- 
liament (the Lozd Treaſurer being bzought to the bar by the Gentleman Uſher 
and Serjeant at Arms, and kneeling till he was commanded to ſtaud up) upon 
the petition of the Commons by the Speaker gave this judgment againſt him 
by the mouth of the Lozd Keeper in theſe wozds. This High Court of Parlia- 
ment doth adjudge : 1. That you L. Carl of M. now Lozd Treaſurer of Eng- 
land ſhall loſe all pour offices which pou hold in this Kingdom. 2. And ſhall be 
fo2 ever uncapable of any office, place, oꝛ imployment in this State aud Com- 
monwealth, 3. And that you ſhall be impziſoned in the Tower of London du⸗ 
ring the Kings pleaſure. 4, And that pou ſhall pay to our Doveraign the King 
the fine of 500001]. 5. And that you ſhall never ſit in Parliament any moze, 
6. And that you ſhall never come within the Uerge of the Kings Court; as by 
the ſaid Noll of the Parliament appeareth, which is wo2thy of your reading ac 


large, 
Anno 21H, 8, In anno 21 H. 8. By Articles under the hands of all the Lozds of the Pꝛivy 
Artic. 12. Councel, ( whereof Sir Thomas Moor then Lozd Chancelloz was one) and of 


the p2incipal Judges of the Realm, which J have ſeen, Cardinal Woolſcy was 
charged with divers b2iberies, namely in the 18 Article, in theſe wozds. Alſo 
the ſaid Lord Cardinal conſtrained all Ordinaries in England, yearly to compound 
with him, or elſe he would uſurp half, or the whole of their juriſdiction by preven- 
tion, not tor good order of the Dioceſs, but to extort treaſure : for there is never a 
poor Archdeacon in England but that he paid to him a yearly portion of his living. 
21 H. 8 cap. 3. If any Dzdinary, ec. having power by the Act of 21 H.8. to grant the admini⸗ 
Vide 2 R. a. Rot. ſtration of the gods of him that dieth inteſtate, oz as inteſtate, to the widow oz 
Parl, num, 46. next of kin, ec. take any reward foz pꝛeferring of any perſon, befoze another, to 
the adminiſtration, it is Bzibery. 
Si 


. 
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— ———— ͤ —ę—:.ũ2— —— — 


Si quis contra fas & leges adminiſtrarit, vel pro odio, quod in alium habuerit, ju- The Law befure 
dicarit perperam, aut denique nummarium ſe Judicem præbuerit, proprii capitis the Conqueſt. 
æſtimatione Anglorum jure Regi damnatur, niſi quidem legum id accidiſſe inſci- — IP Canuti 
tia, &c. 13. 


C AT. L 
Of Extortion, Exaction, &c. 


TY is another great a Piſlpziſion, becauſe it is accompanied with perjury. 4 Lib. 10. f.101. E 
Yereof you may read in the Firſt part of the Inſtitutes, Sect. 70 1. ge allo 102. 
in the Second part of the Inſtitutes W.1. cap.26. & cap. 10. And in the Fourth — — 8 
part of the Inſtitutes cap. Chancery, in the Articles againſt Cardinal Woolſey. the . Seck. 


Aricle 3. Erto2tion of D2dinaries, b Ranuſiatores hominum, extortionatores ho- 501. Verb. [ Ex- 


minum : aRancunnier, an etto2tioner of men. tortioners | a. part 
e The Colleo2s of the Fiftens were committed to pꝛilon, fox that they - — deve 
tok of every Town eighteen pence foz an acquittance, 4 


4 A Cozoner was committed to pꝛiſon, becauſe he would not take the view cap. Chancery. in 
of the dead body,befoze he had received fo2 Himſelf ſix ſhillings eight pence, and theArticles againſt 
foz his Clerk two ſhillings, and was fined at fozty ſhillings, Cardinal Woolley, 

e It any of the Kings Councel oz his Piniſters do exact a bond of any of his RE 28 E. 3. 
ſubjects, to come to the King with fozce and arms, gc. when they ſhould be ſent Coram Rege Rot. 
fo, ſuch wꝛitings are to the Kings diſhono2 : foʒ that every man is bound to do 37. Eborum. 
to the King, as to his liege Lo2d, f all that — to him without any „ 11-20 — Co- 
manner of witing, ( note the generality hereof ) and ſuch wiitings are to be Na s 159 
cancelled, as by the Act appeareth, 4 Tbidem in the 

Pereupon (by Authozity of this Parliament) theſe concluſtons do follow, ſame Roll. 
Firf,Whacſoever any ſubject is bound to do to the King as to his liege Lozd, - > a; 5 
no bond oz waiting is to be exacted of the ſubject fo2 doing thereof, Secondly, 044. 
Whatſoever bonds oz wzitings are to the Kings diſhono2, are againſt Law, 

Thirdly, Whether ſuch bonds o2 wzitings be made to the King oz any other, 
the bonds oz wzitings be void. WD | 

g If a Biſhop oz other Eccleſiaſtical Judge, oz Binifter, voth exact a bond oz [pen — 
oath of any perſon in any caſe Eccleſiaſtical not warrantable by Law, the bond — 222 
is void, and this eraction is puniſhable by fine, cc. the Recodd is very long, but & Waltero de 
woꝛthy to be read. Der Rot. Parl. Anno 8 H. 4. num. 15, 16, 17, 18, 19, 20, Wynborn An 6 E. 


excellent matter concerning fes in Courts of Juſtice, and in the Bings houl⸗ N E. 


hold. — | 
1 1 1 1 7 — — . R R . 

h Officialis indictatus de citando, & affligendo plurimos, non potelt dedicere, 18 1 75 

& petit quod admittatur ad finem. 5 Hil. 23 E. 3. Co- 


i Contra ſequeſtratores, commiſfarios & alios officꝰ Epiſcoporum pro captione Lam Rege. 
feodorum, priuſquam debent, pro teſtamentis probandis. — ©: 
k The extoꝛtion of the Clergy; and of their Miniſters to be enquired of by — I 
Juſtices of Peace 4 { Mich. 6 Jacobi. 
Reſolutions upon the Statute of 21 H. 8. c. 5. Rot. 1301. in Com- 

If a man make his Teſtament in paper, and dieth poſſeſſed of Gods and gan Wente lr 
Chattels above the value of fozty pound, and the Crecutoz cauſeth the Teſta⸗ mer, &c. & Jaco- 
ment to be tranſcribed in parchment,and bꝛingeth both to the Oꝛdinar p #c. ts be bum Rowſe offict- 
P20ved 3 It is at the election of the D2dinary whether he will put the Seal and 1 iofra Archidia- 
Pꝛobate to the oziginal in paper, oz to the tranſcript in parchment : but whe- — —_ 
ther he put them to the one oz the other, there can be taken of the Crecuto, c. per le Chief Ju- 
in the whole but five ſhillings, and not above, viz. two ſhillings fir pence to the tice, Walmefly, 


Dyinary, cc. and his Piniſters, and two ſhillings fir pence ts the Scribe Warburton, Da- 
for viel, & Foſter. 
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fo regiſtring the ſame : oz elſe the ſaid Scribe to be at his liberty, to refuſe 
Fot puniſhment of thoſe two ſhillings and ſix pence, and to have foꝛ wziting every ten lines of the 
Ecclefiaftical ſame Teſtament, whereof every line to contain ten inches, one penny. 
„ If the Erecutoz deſire that the Teſtament in paper may be tranſcripted in 
Taquiſe. in Com. Parchment, he mult agree with the party fo2 the tranſcripting 3 but the ©2di- 
Eborum,Somerſer, nary, c. can take nothing foꝛ it, noz foz the examination of the tranſcript with 
&c. Anno 4 E. 1. the oziginal, but only two ſhillings fix pence foz the whole duty belonging to 
50 A x 14 him. Where the gods of the dead do not excerd an hundzed ſhillings, the Oꝛdi⸗ 
aſticis dicunt, c. narp, xc. ſhall take nothing, and the Scribe to have only foz waiting of the 
Rot. Parl. 8E. 3. Pꝛobate ſir pence, ſo the ſaid Teſtament be erhibited in wziting with war 
nu. 9. The Statute thereunto affixed ready to be ſealed. Mhere the gods of the dead do amount to 
— r above the value of an handed ſhillings, and do not exceed the lum of foꝛty pound, 
— Ly Rot. 25 there (hall be taken foz the whole but thee ſhillings ſix pence, whereof to the 
Rot. Parl. 30 E.3. D2dinary, cc. two ſhillings ſix pence, and twelve pence to the Scribe fo2 regi⸗ 
nu. 9. 1 R. 2. n 109. ſtring the ſame, Where by cuſtom leſs hath been taken in any of the caſes 
- _ _— $7 afozeſaid, there leſs is to be taken. And where any perſon requires a copy, oꝛ 
127 The Nome copies of the Teſtament ſo pꝛoved, oz Inventozp ſo made, the O2dinary xc. 
of 3 H. 5. cap. 4 ſhall take foz the ſearch, and making of the copy of the Teſtament o2 Invento⸗ 
ry, if the gods exceed not an hundzeth ſhillings, ſir pence, and if the gods exceed 
an hund2eth ſhillings, and exceed not fozty pound, twelve pence, And if the 
gods exceed fozty pound, two ſhillings ſix pence, oz to take foz every ten lines 
thereof of the pꝛopoztion befoze rehearſed, a penny. 
Mich. 20 Jacobi in Vlhen the party dies inteſtate, the Oꝛdinary may diſpoſe ſomewhat in pious 
S_ — ules, notwithlkanding the laid Act of 31 E.3. but with theſe cautions, 1. That 
Sir Jo. Benners it be after the Adminiſtration granted, and Jnventozy made, ſo as the ſtate of 
: the inteſtate may be known, and thereby the lum may appear to be competent, 
2. The Adminiſtratoz muſt be called to it. 3. The uſe muſt be publick and 
godly, 4. Jt muſt be expzeſſed in particular. And 5. There muſt be a decree 
made of it, and entred of recozd: Bo in caſe of commutation of penance, it 
muſt be after ſentence, and mutatis mutandis, ut ſupra, 
2 H. 4. Cap. 10, Whereas twenty, fozty, oz an hundzed be indicted of one felony, oz one treſ- 
paſs, and all plead to an iſſue, as not guilty, the Clerk of the Crown of the 
Kings Wench, ought not to take foz the Venire facias, oz fo2 the entring of the 
plea, above two ſhillings, but the ſaid Clerk did take foz every ſuch name by 
extoztion two ſhillings. It is ozdained and eſtabliſhed, that the ſaid Clerk of 
the Crown, ſhall take no moze then hath been duly uſed of old time, And moze⸗ 
over our Doveraign Lozd the King hath charged the ſaid Juſtices of the Kings 
Bench, that no extoꝛtion be done in this behalf in the Bench atozeſaid, 

The Chirographer of the King in the Common Bench foz making and wꝛi⸗ 
ting of every Fine levied four ſhillings, and no moze, upon pain (ik he take 
mo2e) to loſe his office, be expelled the Court, one years impziſonment,and to 
pay to the party grieved his treble damages. 

The fees to the Parſhal of the Parſhalſea of the Kings houſe, you may read 
in the Statute of 2 H.4. Vide 9 R. 2. cap.5. 

If any Auditoz of the Exchequer, Dutchy of Lanc', o2 Court of Wards take 
moze then thi ſhillings four pence, fo2 the enrolment of any Letters Patents, 
Decree, Gant, oz Indenture of Leaſe, he ſhall fozfeit, fo; every pennp ſo taken, 


ſix ſhillings eight pence. 


2 H. 4. cap. &. 


2 H. 4. cap. 23. 


33 H. 8. cap 39. 


Munera ne capias, uncus latet hamus in eſca. 
Nulla carent viſco muncra, virus habet. 


v 
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CAP. LXX. 
Of Ukury. 


Sury is a contract upon the lone of money, o2 giving days fo2 fozbearing 37 H.8.ca.s. 
of money,vebt,o2 duty, by way of lone, chiviſance, ſhifts, ſales of wares, 13 Eliz. ca. 8. 
oz other doings whatſoever. Uſura dicitur ab uſu & ære, quia datur pro 
uſu #ris : 02 Uſura dicitur, quaſi ignis urens. 

And firſt; Uſury is directly againſt the Law of God, And the reaſon where- Deut. cap. 2. 
foze it was permitted by the Law of God foz an Hebrew to an Infidel, was; be- warp — 
cauſe it was a mean either to erterminate, o; to depauperate them, as the 
ſhould not be able to invade, oz injure Gods people. 8 

c And it is adjudged by authozity of Parliament, that all Uſury being foz- © 13 Eliz. cap. 8. 
bidden by the Law of God, is ſin, and deteſtable, And ft is alſovenacted by ** Jac.cap.17. 
Parliament, that all uſury is unlawful, that is to ſay, agai nſt the Laws of the 
Realm, Let us therefoze ſe what kozmer Laws have pꝛovided herein. 

d Si quis de uſura convictus fuerit, omnes res ſuas amittat. d See the cuſt. de 

e Uſurarii omnes res, five teſtatus, ſive inteſtatus deceſſerit, domini Regis ſunt : vi- Norm-cap.20. 
vus autem non ſolet aliquis de crimine uſuræ appellari, nec convinci, fed inter cæte- — — 
ras regias inquiſitiones ſolet inquiri, & probari aliquem in tali crimine deceſſiſſe per cp. 16. I 
12 legales hominesde viceneto & per eorum ſacramentum. Quo probato in Curia, 
omnes res mobiles, & omnia catalla, quæ fuerunt ipſius uſurarii mortui, ad uſus 
domini Regis capientur, penes quemcunq; inveniantur res ille. Hæres quoq; ipſius, 
hac eadem de cauſa exhæredatur ſecundum jus regni; & ad dominum, vel dominos 
revertctur hæreditas. Sciendum tamen, quod ſi quis aliquo ternpore uſurarius fuerit 
in vita ſua, & ſuper hoc in patria publice defamatus, ſi tamen a delicto ipſo ante 
mortem ſuam deſtiterit, & poenitentiam egerit: poſt mortem iptius, ille, vel res 
ejus lege uſurarii minime cenſebuntur. Oportet ergo conſtare quod uſurarius deceſſe- 
rit aliquis ad hoc, ut de eo tanquam de uſurario poſt mortem ipſius judicetur, & de 
rebus ĩpſius, tanquam de rebus uſurarir diſponatur. 

Vide leſtatut de Merton cap. 5. & Fleta lib. 2. cap. 50. f Manifeſtus uſurarius cli fries f- 
inteſtabilis. — 

g Et inter les conſtitutions ordeins per les viels royes Alfred, 8c. ordeine fuit que g Mirror cap. i. 
les chattels des uſurers fuifſent al Roy, & que les heritages des uſurers remeiſſent $-3-& cap.s. 5. T. 
eſcheats al Scigniors des fees, & ne ſerr' interre in Sanctuary. Parl. zo E. 3. nu. 38. 

þ Item, atrox injuria eſt, quæ omnium mobilium arniſſionem confert, & legem li- Fleta lib. ac. i. 
beram aufert, quæ locum habet in uſurariis Chriſtianis. ä | 

i Ad 16 Artic. de uſuris reſpondetur : Quod licet Epiſcopis pro peccato illo pœni- # Ror.Parliam. 
tentiam uſurario injungere ſalutarem. Sed quia committendo uſuram, uſurarius fur- 31 Hl. 3. Peritio- 
tum committit, & ſuper hoc eſt couvictus, catalla & terræ uſurarii, ſicut catalla furiz, nes Cleri. 
ſunt regis, & ſi qui ſequi voluerint contra hujuſmodi uſurarium, reſtituantur eis bona 
ſua, quæ ipſi uſurarii per uſuram extorſerunt. + Brac. lib. z. 

k And it appeareth by Bracton, that it was an Article of the charge of Inquiry ©. 116.117. 
by Juſtices in Eire De uſurariis Chriſtianis mortuis, qui fuerunt, & quæ catalla ha- Flera lib. 2 c. r. 
bucrunt, & quis ea habuerit. Et quod nullus recipiet uſuram arte vel ingenio. And dab. Cart part 1. 
divers were indicted fo2 taking of uſury befoze Juſtices in Eire, and ſome were — gg . 
pardoned by the Bing, and others not. Rot. pat. 3 E. l. 

In ancient time a great revenue by reaſon of the uſury of ghe Jews came to m. 10.19, 20% 1, 
the Crown: Foz berwern the 50 pear of H. 3. and the 2 yeMof E. 1. which was 22; 35 et claut. 
not above ſeven years compleat, chere was paid into the Kings Coffers Four F Rot pat. Ef. 
hundzed and twenty thouſand pounds of and foz the ufury of the Jews. And nu.14,17,26. 
yet that excellent King foz divers weighty reaſons wozthy to be wiitten in let- Willielm. Mid- 


ters of Gold, did by Authozity of Parliament utterly pꝛohibit the lame, in theſe dieron reddte 
| * dass 


— — — 
— —— 
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vet. Mag. Cart, woꝛzds. Foraſmuch as the King hath perceived that many evils and diſheriſons of 
2. part ſo. 58,39. the good men of his Land had come to paſs by the Uſuries which the Jews have 
A done in times paſt, and that many fins and offences have riſen thereupon 3 albeit 
the >. o he and his Anceſtors have had great profit thereby of the Jews 3 notwithſtanding 
Stat. de Judaiſmo for the honour of God, and for the common profit of his people, the King hath 
and the Expoſiti- ordained, and eſtabliſhed, that no Jew ſhall take Uſury, &c. Befoze this time Jews 
on upon the lame. were divers times baniſhed this Realm, but till they returned again, Eut this 
wiſe and wozthy King by Authozity of Parliament baniſhing their Uſury, put 
the Jews into perpetual erile into fozraign Countries, where uſury was tole- 
rated, By which Act it appeareth that the ſupp2eſſion of Uſury tendeth to the 
honour of God. and the common p2ofic of the people. . 

By which Authozities and Reco2ds,and by many others that might be remem⸗ 
b2ed, it appeareth that by the ancient Laws of this Realm Uſury was unlawful, 
and puniſhable, although the puniſhment was not always one, but ſometime 
greater, and ſometime leſſer : And therefoze at the Parliament holden in the 

15 E. 3. ca. g. fifteenth year of E. 3. It was enacted and declared, acco2ding as it had been lome⸗ 
time holden, that the Bing and his heirs ſhould have conulance of Uſurers after 
their death and that the Oꝛdinary of holy Church ſhould have conuſance of Ulu⸗ 
rers alive, fozaſmuch'as to them it appertains, to compel them by the cenſures 
of holy Church. foꝛ the ſin, to make reſtitution of uluries taken againſt the Law 
of holy Church, Eut this Statute was afterward repealed, as hereafter ſhall 
appear, 

Hil.6 E. 3. Coram Johannes Hopd convictus per Juratores pro uſura capiend' 11 s. 8 d. pro 208. 

Rege Rot. 130. Præſtand', & fic de ſimilibus. 

Norff. Many of the Citizens of London giving over trade and traffick (which is the 

Mosse life of the Commonwealth, and ſpecially of an Illand) and betaking chemſelves 

6 to live upon uſury,- Bir William Walworth being Lozd Payoz, by the advice of 
the Aldermen his bzethzen, tok ſuch god and ſtrict oꝛder fo2 the execution of 
Laws, and fo2 ſupp2eſſion of Uſury within the City of London, as the Coms 

—_ —⅜ in Parliament put up a petition to the King in theſe wozds, | That the 

or, tern. 50 E.;. order that was made in London againſt the horrible vice of Uſury, might be obſer- 


—_ Parl, ved throughout the whole Realm. } Whereunto the King anſwered, That the old 
6 R. 2. nu. 57. Law ſhould continue. 
14 R. z. nu. 24. After this Sir John Northampton Maio? of the City of London, by the ad⸗ 


vice of the Aldermen his bzethꝛen, tok moze ſtrict ower foz the ſupp2eſſion of 
unlawful Uſury within the City of London: which had ſo god ſuccels, as the 
Rot. Parl. 14 K. 2. Commons in Parliament petitioned the King in theſe wozds, The Commons 
nu. 14. pray, that againſt the horrible vice of uſury (then termed Schefes) and practiſed 
as well by the Clergy as Laity, the order made by John Northampton late Maior of 
London may be executed through the Realm. Uhereunto the King anſwered, 
The King willeth thoſe Ordinances to be viewed, and if they be found to be ne- 
ceſſary, that the ſame be then affirmed. And here it is to be obſerved, that of an- 
cient time the notable Perchants of London deteſted Uſury-and Dꝛy exchange. 
g H. 7. ca. ss. By the ſtatutes of 3 H.7. and 11 H.7. all Uſury is damned and p2ohibited, and 
IT —— there it is called Dꝛy exchange, So as uſury is not only againſt the Law of God, 
Vide 3 E.s.c. 20. and the Laws of the Realm, but againſt the Law of nature. Uſura contra na- 
turam eſt, quia uſura ſua natura eſt ſterilis, nec fructum habet. | 
27 H. g. ca. 9. But now by the ſtatutes of 37 H. 8. and 13 Eliz. all fozmer Acts, Dtatuteg 
13 Eliz.ca.8. and Laws o2dained and made, fo2 the avoiding oz puniſhment of Uſury, are 
21 Jac. cap. 17. made void, and of none effect. Bo as at this dap, neither the Common Law,noz 
any ſtatute is in fozce, but only the ſtatutes of 37 H.8. 13 Eliz. and 21 Jac. Any 
the EcclefiaſticalJurisdicion is ſaved by the ſaid Statute of 13 Eliz; as thereby 
it appeareth, For the Expoſition of which ſtatutes of 37 H.S. and 13 El. ſe 

in my Repozts, viz. Lib.3.t0.80,81. Lib.5.t0.67,70. Lib 9.26, X 


LF 
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CAP. LXXI. 
Of Simony and corrupt Preſentations. 


82 Simonia eſt vox eccleſiftica, à Simone illo Mago deducta, qui donum Simony deſcribed 
Spiritus ſancti pecuniis emi putavit. by the Act fol- 
Againf Simony, gc. the Statute of 3x Eliz. is made in theſe nend. Fee. 4. 3, Eli 
B. it enacted, that if any perſon or perſons, bodies politique or cap.s. ; 
0 


corporate, {hall or do for any ſum of mony, reward, gift, profit See the 8. pare of 


r benefit, directly or indirectly, or for or by reaſon of any promiſe, expofirion of the 


agreement, grant, bond, covenant, or other aſſurance, of or for any = — * El, 
4 - l m 4 
ſum of mony, reward, gift, profit or benefit whatſoever, Uirectly or in- 11+ = — 


directly, preſent, or collate any perſon to any benefice with cure of 4iftribui debent. 
Souls, dignity, prebend, or living Eccleſiaſtical; or give, or beſtow the 95 Matth.ca-r0, 


ſame for, or in reſpect of any ſuch cauſe or conſideration : * That then * Nora, the ſla- 


every ſuch preſentment, collation, gift, and beſtowing, and every ad- ave dock 2 


miſſion, inſtitution, inveſture, and induction thereupon ſhall be utterly promiſe,covenant, 


void, fruſtrate, and of none effect in Law; and that it ſhall, and may —— 


be lawful to and for the Queens Majeſty, her heirs and ſucceſſors, to ſentment, gc. 


preſent, collate unto, or give, or beſtow every ſuch benefice, dignity, — ſo ir — — 
prebend and living Eccleſiaſtical for that one time, or turn only, and — 3 


that all and every perſon and perſons, bodies politick and corporate, in Communi Ban- 
that ſhall give or take any ſuch ſum of mony, reward, &c. ſhall forfeit 2% Panel, and 


and loſe the double value of one years profit of every ſuch benefice, 01dbwy defen- 
dignity, prebend and living Eocleſiaſtical. And the perſon fo corrupt- _ — 


ly taking, procuring, ſeeking, or accepting any ſuch benefice, dignity, lum in ſe againſt 
prebend, or living, ſhall thereupon, and from thenceforth be adjudged the Common Law, 


& malum prohi- 


a difabled perſon in Law to have, or enjoy the ſame beneſice, dignity, bitum by flatute 


prebend, or living Eccleſiaſtical. Law, & malum in 
ſe againſt the 


Common Law, and malum prohibitum by the Civil or Canon Law ; whereof the Judges of the Common 
Law in theſe caſes take no notice. 


This is the text of this part of the Act, now let ug pꝛock v to the exyolicion 
hereof, being a neceſſary Law to be put in execution. 


C Preſent or collate. ] This is not only intended, where the perlan p2e- 
ſenting oz collating, hath right co pzeſenc oz collate; but allo where any perſon oz 
perſons, bodies politique and cozpozate, do uſurp, and hape no title to pꝛelent oz 
_ And lo it was adjudged in caſe where the uſuryation was to a Church neh 13Ja.in 
e Ring. + Hoped. be- 
- Sed quando præſentatio & jus patronatus ſunt temporalia, quæritur quomod fit — ae ing 
Simonia per donum pecuniæ pro illis; Reſpondendum eſt, quod jus patronatus & and the B. of Nor- 
præſentatio dicuntur ſpiritualia, reſpectu rei, ad quam præſentatur, qu ſpiritualis — _ 
eſt. Vide Linwood cap. de Jurejurando. ſo. 80. | ke \nhich begun 
; Rot. 
C Shall be utterly void and of none effect.] But here is to be ab⸗ 21, for the Ves 
lerved a diverlicy bet wern a pzeſentation,o2 collation made by a rightful patron, rage - — 
and an ulurper. Foz in caſe of a rightful patron, which dot cozruptly pꝛeſent, 2 
02 collate, by the expzeſs letter of this Act the ing Hall pꝛeſent: but where one 
doth uſurp, and cozruptly pꝛeſent oz collate, there the King ſhall not pzeſenc,but 
* 2 ths 


4 
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the rightful patron : foz the bzanch that gives the King power to p2eſent, is on- 

ly intended, where the rightful patron is in fault, but where the rightful patron 

is in no fault, there the cozrupt au, and wzong of the ulurper maketh the benefice 
Mich.1 Jac, ubi + void, but taketh not away the lawful title to pzelent from the rightful pa- 
ſupra. tron, and ſo it was adjudged in the cale abovelaid. 

Alſo upon theſe woꝛds, ¶ If any patron without the notice of the perſon ſo pre- 
ſented, or collated, doth take reward, &c. ] yet by the exp2eſs Letter of this bzanch 
the Church &c. is void, foz both the Letter and intention of this Aa is to make 
the admiſſion, inſtitution and induction of atÞÞ2eſentee, that cometh in by a 
co21upt patron void. And ſo it was reſolved in the caſe aboveſatd,as it hath been 

; _.., fozmerly adjudged in the Common place. Eut where the p2elentee is not pꝛivp, 
— And ng noz conſenting to any ſuch cozrupt contract! as is pꝛohibited by this Ac, becauſe 
co between Baker it is no Simony in him, there the p2eſentee ſhall not be adjudged a diſabled per- 
and Rogers. ſon within this Act; fo2 the woꝛds of that bzanch be, And the perſon fo corruptly 

giving, &c. ſo as he ſhall not be diſabled, unleſs he be pꝛivy to the cozrupt con⸗ 
tract: and upok the ſeveral penning of theſe ſeveral b2zanches, the diverſity 
aboveſaid was reſolved Mich. 13 Jac. ubi ſupra, f 


C Shall forfeit and loſe the double value of one years profit. ] 
24 E. 3.0. 3. This double value ſhall be accounted accozding to the very, oz true value, as 
38 E. 3.3. the ſame may be letten, and ſhall be tried by a Jury, and not acco2ding to the 
7 Eliz. Dier 257, extent, oz taxation of the Church: whereof one was made both of the ſpiricual- 
ties and tempozalties in 20 E.1.1292. in the time of Pope Nicholas: Of that 
vide 11 H. 4. fo. 3 5. F,N.B.176. & Polichron. lib.7. ca. 3 8. Rot. Parl.18 E.3. nu. 44. 

Stat. 2. 1 R. 2. nu. 102. 8 H. 6. nu. 15. And the other taxation was made in 26 Hf. 8. 


¶ Be adjudged a diſabled perſon in Law.] It was reſolved in the 
caſe of Mich. 13 Jac. ubi ſupra, that the King could not diſpence with this dila⸗ 
bility by a Non obſtante : foʒ when an Act of Parliament is made that diſableth 
any perſon, o2 maketh any thing void, oꝛ to2tious fo; the god of the Church,oz 
Common-vealth, in this Law all the Kings ſubjects have an intereſt, and there- 
koze the King cannot diſpenſe therewith no moze then with the Common Law : 
but where a Statute pꝛohibiteth any thing upon a penalty, and giveth the pe⸗ 
nalty to the Ring, oz to the King and Infozmer, there the King may diſpenſe with 

5 E.3. 29. 11 H.4. the penalty, and this diverſity is warranted by our boks, I, 
76. 2 H.7.6. * King James referred this caſe unto Sir Thomas Egerton Loꝛd Chancelloꝛ of 
- — * England, and to the Chief Juſtice of the Kings bench. Sir Robert Vernon being 
» Ha FN B. Coferer of the Kings houle, by reaſon of which ollice, he hath the receiptand pay⸗ 
211.b, Placita ment of 400001i. of the Kings treaſure yearly, and payeth the wages beneath 
com. 502. the ſtairs, #c. did bargain and ſell the ſaid office foʒ a great ſum of money, and 
—_- = „ foz certain annuities to be paid to Sir Arthur Ingram Knight, The firſt queſti- 
— 3 — on was, whether the ſaid office were void by fozce of the Statute of 5 E. 6. ca. 16. 
the Statute oo The ſecond was, ſteing the woꝛds of this Act be | ſhall be adjudged a diſabled per- 
5 Es. cap. 1. ſon in Law, to all intents and purpoſes to have and occupy any ſuch office, &c. ] whe- 
ther the King might diſpenſe with that [ diſabled. ] Andupon mature deliberation 
and hearing of councel learned, they reſolved, and ſo certifiedthe King,that the 
ſaid office was void by the ſaid bargain and ſale, and that the King could not diſ- 
penſe with the ſaid diſability, foꝛ the reaſon and cauſe aboveſaid; and thereupoft 

Dir Marmaduke Darrell was pꝛeferred to that office, 

Likewiſe by the Statute of 5 El. every perſon which ſhall be eleQed a Knight, 
Citizen, Burges, or Baron of the Cinque ports for any Parliament, before he (hall 
enter into the Parliament houſe, ſhall take the Oath of Supremacy appointed by 
* the Act of 1 Eliz. and that he that entreth into the Parliament without taking the 
ä ſaid Oath, ſhall be deemed no Knight, Citizen, Burges, or Baron, nor (hall have any 
voice but ſhall be, as if he had never been returned, or elected. Here be woꝛds that 
amount to a diſability, and therefoze that accozding to the fozmer reſolutions the 


King cannot diſpenſe with the lame, a1 
t 


— 
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a 


C lt is further enacted, That if any perſon ſhall for any ſum of wo- 


ney, reward, &c. (ut ſupra) other then for uſual fees, admit, inſtitute, 
inſtal, induct, inveſt, or place any perſon in or to any Benefice with 
Cure of Souls, Dignity, Prebend, or other Living Eccleſiaſtical : That 
then every perſon ſo offcndiog (hall forfeit and loſe double value, ut ſu- 
pra; and that thereupon immediately from and after the inveſting, in- 
ſtallation, or induction thereof had, the ſame Benefice, &c. ſhall be 


cft-ſoons meerly void, &c. 

The reaſon of this clauſe ( foz J was of this Parliament, and obſerved the 
pꝛocee dings therein) was to avoid haſty and pꝛecipitate Admiſſions, Inſtituti⸗ 
ons, tc. to the pꝛejudice of them that had right to pꝛelent, by putting them to 
a Quare Impedit, and no ſuch haſt oz pꝛecipitation is uſed, but foz reward, tc. 


as it is to be pzelumed, | . — 
There be two great enemies to juſtice and right, viz. Przcipitatio, & moroſa 


Cundctatio. 

And albeit the Church is full by the Inſtitution, cc. againſt all, but the 
King, yet the Church becometh not void by this bzanch of this Ac, until after 
induction, | 

C And that the Patron, &c. ſhall and may preſent, &c. ] This is 
is intended of the rightful Patron, oꝛ of him that hath right to p2eſent- 

¶ And be it further enacted, That if any Incumbent of any Bene- 
fice with Cure of Souls ſhall corruptly reſign, or exchange the ſame, 
or corruptly take for or in reſpec of the reſigning or exchanging of 
the ſame, directly or indirectly, any penſion, ſum of money, or bene- 
fit whatſoever : That then as well the giver as the taker, &c. ſhall 
loſe double the value of the money ſo given, and double the value of 
one years profit, d/ | 

By another bzanch of this Act it is pꝛovided, That if any perſon or per- 
ſons ſhall or do receive, or take any money, reward, &c. Ot ſupra, 
(ordinary and lawful fees only excepted) for orto procure the ordain- 
ing or making of any Miniſter, or giving any Orders, or licence to 
preach, ſhall for every offence forfeit and loſe the ſum of forty pound, 
and the party ſo corruptly made Miniſter, ſhall forfeit and loſe the 
ſum of ten pound, and if at any time within ſeven years after ſuch 
corrupt entring into the Miniſtry, he ſhall accept or take any Benefice, 
Living, or promotion Eccleſiaſtical, that then immediately, from and 
after the induction, inveſting, or inſtallation thereof, or thereunto 
had, the ſame Benefice, Liang, and Promotion Ecclefiaſtical ſhall be 
eftſoons meerly void, &c. 

¶ Take a Benefice.} This woꝛd Beneficium Eccleſiaſticum extendeth not 
only to Benefices of Churches Parochial ; but to Dignities and other Eccleſi⸗ 
aſtical Pzomotions; as to Deaneries, Archdeaconries, Pꝛebends, #c, And it 
appeareth in our * Boks that Deaneries, Archdeaconries, Pzebends, cc. are 
Benefices with Cure of Souls; but they are not compꝛehended under the name 
of Eenefices with Cure of Souls within the Statute of 21 H.$. by reaſon of a 
ipectal Pzoviſo z which they had bern, ik no ſuch Pzoviſo had been added, viz. 
Deans, Archdeacons, Chancellozs, Treaſurers, Chanters, Pzebend, oz a Par- 
ſon where there is a Uicar indowed, 

(If any perſon or perſons, bodies politick or corporate, which 
have election, nomination, voice, or aſſent in the choiſe, election, pre- 
. Tentation or nomination of any Scholar, Fellow or any other perſon 
to 


Vid. I4 Hu. 19. 


33 E l. tit. Annul⸗ 
ty 51. Vide Ca- 
non. 40. 1 Jacobi 
1603. the oath 
againſt Simony , 
&c. 
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c. 13. verſ. finem. 
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il of Simony. 3! 2 Cap. 8 


— — 


Like caſes in Pl. 
com. 176. upon the 
Statute of 32 H. 8. 
of Cond. Dier 


to have room, or place in any Church Collegiat or Cathedral, Col- 
ledges, Schools, Hoſpitals, Halls, or Societies, ſhall take or receive any 
money, fee, or reward, &c. the place, room, office, &c. of the offender 
ſhall be void, &c. 

C Which have election, preſentation, &c. ] This Ad being a Law 
perpetual, theſe wozds extend not only to ſuch perſon and perſons, xc. as at that 
time had election, pꝛefentation, #c. but to all and every perſon and perſons, 


20 El. upon the that at any time hereafter ſhould have election, pzeſentation, #c. otherwiſe the 


Statute of 2 
of Uſes. 


7 E. 3. 39. . 27 E. 
3.89. 29 E. 3. 
Preſent. al Egliſe. 
Fitz. 17. 8 E. 2. 


preſent. 10. Fitz. 
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3 H. c. tit. damages. 


17 adjudge. 


See the 2. part of 
the Inſtit. W. a. c. 5. 
Lib. s. f. 30 & 51. 
LIb. 5. 58, 59. Spec - 
cot. 


a Vide Linwood 


ubi ſupra, 


78.8. Law ſhould be but tempozary, which ſhould be direcly againſt the meaning of 


the makers of the Ad. And by the ſame reaſon this Ac extendeth not only to 
Churches, Collevges, ®chols, Yoſpitals, Halls, and Societies founded at the 
_ of the making of the Act, but to all ſuch as ſhould be ereced oz founded 
after, 

C And if any Fellow, Officer, or Scholar in any of the Churches, 
Colledges, &c. ut ſupra, contract or agree for any money, reward,*&c. 
for the leaving, or reſigning up of the ſame his room or place to any 
other, &c. ſhall forfeit and loſe double the ſum of money, &c. ſo recei- 
ved, and every perſon by whom or for whom any money, &c. ſhall be 
given,&c.ſhall be incapable of that place or room for that time or turn, 
&c. And it is further enacted, that at the time of every ſuch election, pre- 
ſentation or nomination, as well this preſent Act, as the orders, and Sta- 
tutes of the ſame places concerning ſuch election, preſentation or no- 
mination, ſhall then and there be publickly read, upon pain to forfeit 


and loſe the ſum of forty pound, &c. whereof, the one moity td him 
that will ſue, and the other moity to the Church, Colledge, &c. 
I have read ancient Uerſes concerning @imony, and other cozrupt entries in- 
to Churches, which are not unneceſſary, in deteſtation of them, to remember, 
SQuatuor Eccleſias portis intratur in omnes, 
Ceſaris & Simonis, Sanguinis, atque Dei. 
Prima patet magnis, nummo patet altera, charis 
Tertia, ſed paucis quarta patere ſolet. 
Four doors hath every Church, and all but one forcbod, 
( Whereof unſeen ſome may be peradventure 

Of Cæſar, Simony, of Kindred, and of God: 

And each Church-man by one of theſe doth enter. 

Great mens command doth open wide the firſt, 

At next by money enter many one. 
The third to weak Allies, but (for the Church the worſt, ) 
Gods dore doth open to a few or none. @ 

To conclude this Chapter with this, that Simony is odious in the eye of the 
Common Law: foz a Gardian in ſocage of a mannoz, whereunto an Advowſou 
is appendant, ſhall not pzeſent to the Church, becauſe he can take nothing foz 
the pzeſentation, foz the which he map account to the heir, and therefoze the 
heir in that caſe ſhall pzeſent of what age ſoever. And if an heir of tenant in 
capite, hath livery cum exitibus, pet ſhall the heir not pzeſent to an Advowſon, 
becauſe no iſſues oz pzofits can be taken thereof, 

_ £ Latro eſt qui aurum ex religione ſectatur. 

And the Common Law would have the Patron ſo far from Simony, as it de⸗ 
nied him to recover damages in a Quare Impedit, oz Aſliſe of Darrein Preſent- 
ment, befoze the Statute of W.2. cap.5. 

a Simony is the moze odious, becauſe it is ever accompanied with Perjury, 
foz the p2eſente, xc. is ſwo2n to commit no Simonp. 0 4 2 


C g 


— 


CAP. LXXII. 


Of Monomachia, Single combate, Duell, Affrays, 
and Challenges, and of Private revenge. 


W ſingle combate between any ok the Bings ſubjects, ok their own heads 
and foz pzivate malice, oz diſpleaſure, is p2ohibited by the Laws of this 
Realm: foz in a ſetled State governed by Law, no man foz any injury what- Deut. 32. 35. 
ſoever, ought to ule pzivate revenge; fo2 revenge belongeth to the Pagiſtrate, $27: 12.19: , 
who is Gods Lieutenant. And the Law herein is grounded upon the Law of Gen. 34. ver. 25. Ke 
God. Vindicta eſt mihi, & ego retribuam, dicit Dominus. Uengeance is mine and 30. of Simeon and 
J will repay it, ſaith the Lozd, Qui vindicari vult, inveniet vindictam a Domino, Levi. 
& peccata illius ſervans ſervabit. Ye that will revenge, ſhall find vengeance from 
the Lozd, and he will ſurely keep his ſins in remembzance. 
It is alſo againſt the Law of nature and of Nations, foz a man to be Judge 
in his own pꝛoper cauſe, Judex in propria cauſa, eſpecially in Duello, where fury, 
wth, malice and revenge are the rulers of the judgment. Der moze of pꝛivate 
revenge, cap. Miſpriſion, in | Crimen commiſſionis 
But it is objected, that this ſingle combat may be undertaken foz revenge, 06je#. 
and p2eſervation of the honour of the party grieved. 
1. The honour oz eſtimation of the party may moze juſtly and notoziouſlp &eÞon/+ 
be revenged, and repaired by the Magiſtrate in publick, then by the party in 
p2ivate. 2. There is nothing honozable, that is againſt the Laws of his Coun⸗ 
try, and the Law of Nature and Nations. 3. Whatſoever is againſt the Law 
of God is impious and viſhonozable, 4. The eminent danger of the parties 
leking p2ivate revenge: firſt, concerning the Souls of both of them, as well 
of him that killeth (who is vir ſanguinis ) as of him that is flain, and dieth in 
his malice and as to the Wozld, he that flayeth is in wozſe caſe, then he that 
is lain. Foz the murderer loſeth not only his Lands and Gods, but his life al- 
ſo and his honour, which he ſo much reſpected: foz by his attainder his blood 
ſhall be cozrupted, and if he were noble, oz gentle befo2e, he thereby becomes 
ignoble and baſe, and he that is lain by Law loſeth none of them: ſoas hereof 
it is truly ſaid, Infælix pugna, ubi majus periculũ incumbit victori, quam victo. 
5, Not only the Soul of man, but the Body alſo, was oziginally made to the | 
Image of God, Quicunque effuderit humanum ſanguinem, fundetur ſanguis illius, Gen. 9+ 6. 
ad imaginem quippe Dei factus eſt homo. Who ſo ſheddeth mans blod, by man 
ſhall his blod be ſhed, foz in the image of God made he man. Solus Deus, qui 
vitam dat, vitz eſt Dominus; nec potelt quiſquam eam juſte auferre niſi Deus, vel 
gerens authoritatem Dei, ut Judex. And this was the reaſon, that amongſt Chzi- 
ſtians it was not lawful foz the Lozd to kill his Villain, 
In ancient time ſo much the Law did reſpec honour, and o2der, as hear what 
Britton ſaith. Si treſpas ſoit fait en temps de peace a Chivaliers, ou a auters gents Brit. c. af. £49. b. 
honorables per Ribaudes ou auters viles perſons, fi le ferue ſoit per felony, &c. | 
— deſert del Chivalier, que le Ribaude perdra ſon poigne dount il tre- 
paſſa. | 
And many Oꝛdinances, Laws, and Acts of Parliament, which do pꝛohi⸗ C— 
bit the pardon of wilful murder, are alſo grounded upon the Law of God, to — 222 
the end none ſhould offend in hope of parton, * Non accipies precium ab co qui 13 R. a. St. a. e. i. 
reus eſt ſanguinis, ſtatim enim & ipſe morietur. Ne polluatis terram habitationis Read theſe Star. 
veltræ, quæ cruore maculatur; nec aliter expiari poteſt, niſi per ejus ſangui- Num. 35. 31.33. 


nem, 


— 


= 


Of Monomachia. Cap. 72. 


See before in the nem, qui alterius ſanguinem effuderit. Pe ſhall take no ſatisfaction foz the life 


Chapter of Mur- 
der. 


Mat. 26.” 52, 
Apocal. 13. 10. 


of a murtherer, which is guilty of death, but he ſhall be ſurely put to death: ſo 
pe ſhall not pollute the land wherein you are, foꝛ blood defileth the land, and the 
land cannot de cleanſed of the blod that is ſhed therein, but by the blod of him 
that ſhed it. 

And this Law is confirmed by Chziſt hin:ſelf in the Goſpel, and by the laſt 
bok of the holy Scripture. Omnes qui acceperint gla dium gladio peribunt. Qui in 


gladio occiderit, oportet eum gladio occidi. 


Affray. Trin. 10 E. But albeit upon the ſingle combate no death enſue, no2 blod dzawn, yet the 
3. Coram Rege, very combate foz revenge is an Aftray, and a great beach of the Kings peace, 
Rot. 87. North. an affright and terroz to the Kings ſubjects, and is to be puniſhed by fine and 


4 H.. f. 10. 8 E 4 
f. 5. 


Regula. 


8 E. 2. Cor. 295. 
22 Aſl. pl. 56. 


H. 7. 10. b. 


imp2iſonment, and to find ſureties foz their god behaviour: foz it is Vi & ar- 
mis, & contra pacem domini Regis, &c. and in reſpec of incroachment upon roy⸗ 
al Authozity foz revenge, it is contra coronam & dignitatem. 

An Affray is a publick offence to the terro2 of the Kings ſubjects, and is an 
Engliſh wozd, and ſo called, becauſe it affrighteth and maketh men affraid, and 
is enquirable ina Let as a common Nuſans, Sc the Dtatute of 2 E. 3. c. 3. 
where it is, | en effrair de la pais, ] and the Writ grounded upon that Statute 
ſaith, In quorundam de populo terrorem, as it appeareth in F. N. B. fo. 249. f. and 
the regiſter agreth with the oziginal, and therefoze the pzinted bok (en affray 
de la peace) mult be amended, 

And if any ſubject by wozd, waiting, oz meſſage challenge another to fight 
with him, this is alſo an offence befoze any combate be pezfozmed, and puniſh- 
able by Law, and it is contra pacem, coronam, & dignitatem. Foz, Quando ali- 
quid prohibetur, prohibetur & omne, per quod devinitur ad illud. Oz ſuch offen- 
ders map be puniſhed in the Star⸗chamber, whereof there be many P2eſidents, 
Now when an affray is made by ſingle combat, any ſtander by, that is no offi- 
cer, may endeavour to part them, and pꝛevent furcher danger, and the Law 
doth incourage them hereunto fo2 if they receive any harm by the Affrapoꝛzs, 
they ſhall have their remedy by Law againſt them; and if the Affrapozs re- 
ceive hurt by the endeavouring only to part them, the ſtanders by may juſtifie 
the ſame, and the Affrayozs have no remedy by Law. Eut if either of the par- 
ties be lain, oꝛ wounded, o2 ſo ſtricken, as he falleth down foz dead, in that caſe 
the ſtanders by ought to appꝛehend the party ſo laying, wounding, oz ſtriking, 
oz to endeavour the ſame by Yue and Cry, oz elle foz his eſcape they ſhall be 
fined and impꝛiſoned. But if the Sheriff, Juſtice of Peace, Conſtable, oz other 
conſervato2 of the peace do not part the Affrapozs fox the p2eſervation of the 
Kings peace, and app2ehend them being within his view, oz do not his utter- 
moſt endeavour to part and appꝛehend them, they may be fined and impziſoned 
fo2 their neglect thereof, foz they may command others to aſſiſt them, and 
therefo2e the rule holdeth in them, Idem eſt facere, & nolle prohibere cum poſ- 


3 j T a 
Bedingfields caſe. ſis: & qui non prohibet, cum prohibere poſſit, in culpa eſt. And if any be command- 


— 


ed to aſſiſt them therein, aud refuſe oz neglec the ſame, it is a contempt in 
them to be puniſhed by fine and impꝛilonment. 
There is a ducllum allowed by Law depending a ſuit fo2 the trial of truth, 


Fleta l. 1. cap.32- whereof we have ſpoken in another place, and as here it appeareth, there is a 


S. Duellum. 
2. part of the In- 
ſtir. W.. c. 4 


duellum againſt Law: of both cheſe an ancient Authoꝛ ſaith thus, and firſt of 
the lawful: Duellum eſt ſingularis pugna inter duos ad probandum veritatem litis, 


Fleta ubi ſupra, & qui vicerit probaſſe intelligitur; & quamvis judicium Dei expectetur ibidem, qui- 


11 H. 3. Tit, drolt 
Fltz. 57. 


cunque tamen Monomachiam, i. e. ſingularem pugnam ſponte ſuſceperit vel optu- 
lerit* homicida eſt, & contrahit mortale peccatum. Et eodem modo judex qui au- 
thoritate defert, vel præſtat, omneſque acceſſores, & conſulentes, faventes & auxili- 
antes, nec non & ſacerdos qui dat benedictionem. 

In a Writ of right, if the tenant wage battail by his Champion, and if the 
Champion after become blind by infirmity, and not ex ſtultitia, he ſhall be dil⸗ 


charged of the battail. And if a man be appealed of felony, and gage bat tail, 
and after become blind, ut ſupra, he ſhall be diſcharged of the battail, becauſe he 


becometh 


Cap. 72. Of Monomachia. 159 
becometh ſo by the Act of God. And if the Appellant after battail waged 
become blind upon any occaſton, the Appellee in favorem vitz ſhall go quit. 
When iſſue is joined to be tried by battail, and the trial by battail is become 
— by the Act of God, oz by the default of the Appellant, the Appellee 
oeth free. 
, And this kind of battail, in caſe of Appeals and Writ of right, is by pub- 
lick authozity and courſe of Law, whereunto all the people by an implied conſent 
are parties; and (as ſome hold) hath his warrant by the wozd of God by the 
ſingle battail between David and Goliah, which was ſtrucken by publick 
aut hozitp. 1 Regum c. 17. 
King E. 3. in the Sixtienth year of his Reign, having War with the Freneh . c. 
Bing fo2 his right to the Kingdom of France, out of the greatneſs of his mind, 
foz the love of his Subjects, the ſaving of Chziſtian blod, and a ſpeedy trial of 
the right, offered the ſingle combate with the French King, but he refuſed it. 
Afterwards alſo, after long and chargeable Wars between the Crowns of 
England and France, foz the right of the Kingdom of France, it was an ho- 
nourable offer which King R:2. made to Charles the French King fo2 ſaving of 
Chziſtians guilcleſs blod, and to put an end to that blody and lingring Mar: 
which we will rehearſe in the very wozds of the Keco2d it ſelf, > _ Franciæ 
2 Rex dedit poteſtatem Johanni Duci Lancaſt' Avunculo ſuo de certis requeſtis The offer dr R. 4. 
ſeu oblationibus Carolo Regi Franc' faciend', viz. quod negotium bellicum inter to King Charles 
prædictos reges finiatur. 1. Per certamen perſonarum ſuarum. 2. Vel aliter in- of France. 
ter perſonas ſuas cum tribus Patruis ĩpſorum ipſis utrinque adjunctis. 3. Aut alio- .. 2 5 
quin quod dies congruus aſſignaretur & locus, quibus {ub univerſali certamine po- tuo — 855 
tentiarum ſuarum finis bello imponi valeat. The Duke of Lanc' accozding to 2. or a combat 
his Commiſſion made thele ofters from the King of England to King Charles between the tuo 


. ih |; Kings and three 
of France, but he was auditus, ſed non exauditus; foz Bing Charles liked none of their Ulacies on 


of thele offers, | either ſide. 

b And in Anno Domini 1196, Anno Regni Ricardi primi Octavo, Philip King 3. Or chat a fir 
of France ſent this challenge to Richard the firſt, that King R. would choſe five day and place 
foz his part, and he the King of France would appoint five fo; his part, which wien be — 2 
might fight in liſts foz trial of all matters in controverſie between them foz ,njvercat conflict 
the avoiding of ſhedding of moze guitleſs blod. King Richard accepted the of both their ar- 
offer, with condition that either King might be of the number, but this condi- mies, an end might 
tion would not be granted. = to the war. 

e Theſe, and the like oller, as they pꝛoceeded from high courage andgreatneſs ; Sce — part 
of mind, ſo had they been lawful, if they had bern warranted by publick au- of the Inſũitutes 


thozity. W. I ca. 20. 
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CAP. LXXIII. 
Againſt going or riding armed. 


Item. I is enacted, that no man, great or ſmall, of what condition 

ſoever he be, (except the Kings ſervants in hispreſence,and his 
miniſters in executing des mandements le Roy, or of their Office, and ſuch 
as be in their company aſſiſting them, and alſo upon a Cry made for 
arms to keep the peace, and the ſame in ſuch places where ſuch things 
happen) be ſo hardy to come before the Kings Juſtices, or other the 
Kings Miniſters doing their office, with force and arms, nor bring force 
in affray of the — 4 nor to go nor ride armed by night nor by day, 
&c. before the Kings Juſtices, or in any place whatſocver, upon pain 
to forfeit their armor to the King, and their bodies to priſon at the 
Kings pleaſure, and to make fine and ranſome to the King, &c. 

Upon this Statute two things fall into conſideration. Firſt, what the Com- 
mon Law was befoze the making of this Statute. Secondly, the true ſenſe and 
expoſition of this Act. Fo? it appeareth by a Reco2d in 29 E. 1. quod non liceat 
torneare, bordeare, juſtas facere, aventuras guerare, ſeu ad arma præſumere, fine li- 
centia Regis. St Britton fo. 29. b. Jt was called turneamentum decurſus, of turning 
and winding, in reſpect of the agility, as well of the hozſe, as of the man. Foz 
in thoſe days this ded of Chivalry was at random, whereupon great peril en- 
ſued, Therefoze in the Reign of E.3. foz ſafety the Tilt was deviſed. Ser the 
Statute of 7 E.2. De defenſione portandi arma, and the Statute of W. 1. cap. g. 
& cap.17, W.2.cap.39. and the expoſitions upon the ſame, | 

It is Lex & conſuetudo Parliamenti.that whereſoever the Parliament is holden, 
Pꝛoclamation ſhould be made fozbidding wearing of Armoz, and exerciſe of 
plays and games of men, women oz childzen, in oz about the City, oz place 
where the Parliament is holden, left the pꝛoctedings in the high Court of Par- 
liament pro bono publico, ſhould thereby be hindꝛed oz diſturbed, 

a If any by mutual aſſent vo uſe Juſts oz Turneaments, oz to play at ſwozd 
and buckler, oꝛ any other deeds of arms, and the one killeth the other, this is Fe⸗ 
lony, foz that it is not lawful to uſe them without the Kings licence; which a- 
grieth with the recozd aboveſaid, of 29 E.1. 

b Willis Jordan inventus fuit vagans armatus de platis, attachiatus, &c. comper- 
tum eſt per Juratores, quod minatus fuit per quoſdam ignotos, & quod pro falvati- 
one vitæ (uz, platas prædictas appoſuit ſuper corpus ſuum, tamen invenit ſecuritatem 
pro bono geſtu ſuo. 

e The clauſe of the Statute of 25 E. 3. concerning this matter, we have re⸗ 
ſerved to this place, viz. 

d And if per caſe any man of this Realm ridearmedcovertly or ſecretly 
with men of arms, againſt any other to {lay him, or rob him, or totake 
and keep him till he hath made fine or var ha {hall not be adjudged 
Treaſon, but it ſhall be judged Felony ortreſpaſs,according to the Laws 
of the Realm of old time uſed, and according as the caſe requires. And 
if in ſuch caſe, or other like, before this time any Juſtices have judged 
Treaſon, and for this cauſe the lands and tenements have come into the 
Kings hands as forfeit, the chief Lords of the fee ſhall have the eſcheats 
of the tenements holden of them, whether that the ſame tenements 
be in the Kings hands, or in others, by gift, or in other manner. Sa- 
ving 
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ving always to our Lord the King, the year and the waſt, and the for- 
feitures of, chattels,which pertain to him in the caſes abovenanied. And 
that writs of Scire facias be granted in ſuch caſe againſt the land te- 
nants without other original, and without allowing any protection in 
the ſaid ſuit. And that of the lands which be in the Kings hands, writs 
be granted to the Sherifs of the Counties where the lands be, to deli- 
ver them out of the Kings hands without delay. | - | 
Concerning the point of Felony it muſt be obſerved, that at the making of 
that Statute, and by the Laws of the Realm of old time uſed in ſuch caſe,when 
any purpoſed to ſlay, and declare by ſuch overt ac, voluntas reputabatur pro facto, vide cap. High * 


as hath ben ſaid befo2e 3 and ſo is this bzanch concerning that point to be un- Treaſon verb. F433 
derſtod, * compaſſer, ſo. S. 


And that writs of Scire fac. be granted. ] Pere it may appear Scire fac. 
what ſpeedy remedy by Scire fac. the makers of this Law gave foz reſtitution to Note for reſtitu- 
be made, whereby any of the Juſtices had in any of the caſes mentioned in this von. Sec hereafter 
bzanch judged it Treaſon which is declared by this law to be againſt Law, ©? Reſtitution. 
Now let us peruſe the wozds of the ſaid Act of 2 E. 3. 


C His Miniſters in executing. ] By the ozver of the Common Law and W. 1. ca. 9. & 17. 
Statutes of the Realm, the Sherif, oz other T inifter of the King in execution 12 i 
of the Kings wzits, 02 pꝛoces of Law, might after reſiſtance take poſſe comita- — 5 
tus. F02, Sequi debet potentia legem, & non antecedere. 8 19! To. docs, 

| > 3 H. 7. 10. 1. & 10.9; 
¶ Des mandements le Roy. ] That is, of the Kinks waits, atv pꝛoces 1406. 65 _ 
bf Law, ſecundum legem & conſuetudinem Angliæ. Though in this Ac there — 
be th2ee ſpecial erceptions, yet the Law doth make another exception and that is, 
to aſſemble fozce to defend his houſe, as hereafter ſhall be ſaid, = | 

C To come before the Kings Juſtices, or other the Kings Mini- Bradon lib 4. fo. 
ſters doing their office, with force and arms. ] Bracton doth notably ***: 
waite of the diverſity of fozces, viz. that there is Vis expulſiva, perturbativa, in- 
quietiva, ablativa, compulſiva, &c. which you may read in him. And then (which 
is pertinent to our purpoſe ) he ſaith : Eſt etiam vis armata, ( armis dejectum 
dico-qualitercunque fuerit vis armata ) non ſolum fi quis venerit cum telis, verum 
etiam omnes illos dicimus armatos, qui habent cum quo nocere poſſunt. Telo- 
rum autem appellatione omnia, in quibus fingulis homines nocere poſſunt, acci- 
piuntur : ſed fi quis venerit ſine armis, & ipſa concertatione ligna ſumpſerit, fu« 
ſtes, & lapides, talis dicetur vis armata 3 Si quis autem venerit cum armis, armis 
tamen ad dejiciendum non uſus fuerit, & dejecerit, vis armata dicitur eſſe facta; 
ew enim terror armorum, ut videatur armis dejeciſſe. Agriking with that of 

e Poet, 

Jamque faces & ſaxa volant, furor arma miniſtrat. Virgil. 

Britton ſaith, Nous volons, que touts gents pluis uſent judgement, que force, Britton 116.4. 


¶ Nor to bring force in affray of the ( paiis, i) Countrey. the chapter 
This Act is notably expounded by the wait in the Regiſter, and F. N. B. 9 50 — dere. erb. 
that wit it appeareth, that if any do enter into, oz detain with fozce any houſes, gg.. 
lands, oz tenements, the party grieved may have a wzit upon this Dtatute, di⸗ 2 f 
rected to the Sheriff, by fozce of which mit, if the Sheriff find the fozce, then if Noa. 
any after pꝛoclamation made, (which pꝛoclamatton is by reaſonable conſtruction vide lib.;.fo.9. 
to be made foz avoiding of blodſhed) ſhall diſobey,o2 if it be found by inquifitton, Sem nes caſe- 
the Sheriff is to ſeize their arms and weapons, and to arreſt and take the offen/ P. 54. 


ders and commit them to pꝛilon, c. Eut note the Sheriff cannot reſtoze the party — — — 


grieved upon this wꝛit to his polleſſion, a no moe then he can upon the wait de 03 E. 3. cor. 303. 

vi laica removenda, but reſtitution muſt be made by foꝛce of the Statutes of 8 H. 6. 395: 

and 21 Jac. y And pet in ſome caſe a man may not only uſe fozce and arms, but 
P 2 aſſem⸗ 


26 Aſſ. p.22. 
21 H.7. 39. 


* 
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aſſemble company alſo. As any may aflemble his friends and neighbours. to ke p 

bis houſe againſt thoſe that come to rob, oz kill him, oz to offer him vlolence in 

it, and is by conſtruction excepted out of this Ad: and the Sherif, #c. ought not 

„. 39. to deal with him upon this Act; foz a mans houſe is his Caſtle, & domus ſua 

. gr. b. cuique eſt tutiſſmum refugium  foz where ſhall a man be ſafe, if it be not in his 
£-:-432e5 caſe. Hgyſe 2 And in this ſenſe it is truly ſaid, 

Armaque in armatos ſuniere jura ſinunt. 
Eut he cannot aſſemble fozce, though he be extremely th2eatened, to go with 
him to Church, oꝛ Parket, oꝛ any other place, but that is p2ohibited by this Ac. 


C Nor to go armed by night or by day, &c. before the Kings 
24 F. 3.19.33 Juſtices in any place whatſoever. '] Sir Thomas Figett Knight went 
armed under his garments, as well in the Palace, as befoze the Juſtices of 
the Kings Bench: koz both which upon complaint made, he was arreſted by 
Sir William Shardiſhill Chief Juſtice of the Kings ench, and being charged 
therewith, he ſaid that there had bern debate between him and Dir John Trevet 
night in the ſame werk, at Pauls in London, who menaced him, ac, and there⸗ 
foe fo2 doubt of danger, and ſafeguard of his life, he went ſo armed. Notwith- 
ſtanding the Court upon their view awarded, that the arms were fozfeited, and 
thereupon the ſame were ſeiſed, and he commanded to ward in the Parſhalſie 
during the Kings pleaſure, Dir Thomas pzayed to find mainpziſe, which was 
denied, until the pleaſure of the King was known, becauſe he was impaiſoned 
during the Hings pleaſure, acco2ding to this Statute. 


; C Upon pain to forfeit their Armor, &c.] It appeareth befoze by 
= ba ubi ſupra the caſe of Bir Thomas Figett, that the offender was to be puniſhed accoding 
das the 4.. P* to this Att, but by fozfeiture of the armoz aud impiſonment 3 but the Statute 
cap. Lett. of 20 R. z. cap.1. doth add fine and imp2iſonment, 


20 R. a. cap. 


Vid. in dorſ. aut ¶ And that the Kings Juſtices, in their preſence, &c. } Bo did 
2 E. 2. 19.22: Sir William Shardiſhill, as is a boveſaid. 


C And other Miniſters in their Bailiwickes, &c.] That is to ſay, 
Sheriffs, Bailifs of liberties, cc. 


C Lords of Franchiſes. ] And their Bailifs, Paiozs, and Eailifs of Ci- 
tiesand Bozoughs within the ſame Cities and Bozoughs, and Bozough⸗holders, 
Conſtables, and Wardens of the peace within their Wards Ill have power to 
execute this Act, And the Juſtices aſſigned at their coming down ſhall inquire 
how ſuch officers and Lozds have exerciſed their offices in this caſe, and to puniſh 
them whom they find, that have not done that which pertained to their office, 
Der 12 R.2.cap.6. » 
Regiſtrum. It is tobe obſerved, that upon this Statute by the reſolution of the Judges a 
F. N. B. 249. f. mit was framed, and inſerted into the Regiſter, when any with fozce and arms 
24 E. 3. ſo. 33. enter any lands and tenements, oz detain the ſame with fozce and arms,vireced 
to the Sheriff, reciting the fozce, and our Ac, (and ſaith) Nos ſtatutum prædictum 
inviolabiliter obſervari, & idem infringentes juxta vim, & effectum ejuſdem ſtatuti 
igare facere volentes & punire, Tibi præcipimus, &c. publice proclamari facias, 
Vide 36 E. 3. ca. 9. &c. AS in the Mrit. And here is a ſecret in Law, that upon any Statute made 
Simile, fo the Common peace, oz god of the Realm, a wzit may be deviſed. foz the bet⸗ 
ter execution of the ſame, accozving to the fozce and effect of the An, 
Ones are of great fozce, which are grounded. upon the Laws 
ort m. 


CAP. 


Cap.74- 


CAP. LXXV. 


Of Perjury and ſubornation of Perjury, and in- 
981 cidently of Oaths. 


Very perſon which ſhall unlawfully and corruptly procure any ; El. cap. 
witneſs to commit = wiltul, and corrupt perjury in any mat- 
ter or cauſe depending in ſuit, and variance, by any writ, action, bill, 
complaint, or information in any of the Kings Courts of Chancery, 
Star-chamber, or in any of the Queens Majeſties Courts of Record, or 
in any Leet, view of Frankpledge, ancient demeſne Court, Hundred 
Court, Court Baron, or of the Stannary, ar elſewhere within any of 
the Kings Dominions of England or Wales, or the Marches of the 
ſame: or ſhall unlawfully, and corruptly procure and ſuborn any 
witneſs to teſtifie In perpetuam rei memoriam; That then every ſuch 


A falſe witneſs is called: Perjurus, quia perperam jurat. h Perfury befo2e the ES nag 
Conqueſt was-puniſhed ſometime by death, ſometime by baniſhment, and ſortte- Edw. & Gruc.rr, 
time by cozpozal puniſhment, c. | | c Mir. c. 4. 5. de 

o Aſcuns ſont punies per cowper de langues, come foiloit eſtte de faux teſt- — : 
moignes. Eut to levere Laws are never duly executed, Afrerwarns it came to 1, Cola 
be moze mild, foz 4 Fleta ſaith, Atrox injuria eſt que omniam mobilium amiſſio- Lingua excidirur. 
nem confert, &c. de perjurio convictis. d Fleta li.2. cap. i. 

Afterwards it came to fino and ranſom; and never to bear teſtimony, 5. Itẽ Atrox, &c. 

Et queux ſe voillont perjurer pur lower, ou pur aſcun doute de aſcun, & ceux Britton f. 38.237, 

ſont reints a noſtre volunt, 8 mes ne ſoient crus = nul ſerement; And it appear- 238. 7 H. 2. ar. 


eth in 7 H.6. that he that is perjured ſhall'be fined and impiſdned, — 2 
Thomas Vigrus, & duo alii ſunt culpabiles, &c. perjurati pro fractlone corbello- 38. Effex. Forteſ- 
rum Johannæ de Huntingfield in ſeperali piſcaria ſua in aqua de Hadfetd: cue cap. 32. 


F 1 teſtes de perjurio convincere ſatagit, multo illis plures, producere neceſſe 


The puniſhment: of Perjury:in-Jurozs: foz a falſe verin was ſo ſevere by Vid 1-parrofthe 
the Common Lam, as fem o; no Juries were upon juſt cauſe convicted, foz the accinr. See. 5 14. 
Glanvil. lib. a. c. 19 


6 H. 3. Attaint. 72. Bra. I. 4. f.292. b. Fleta lib. g. cap. t. Britton fo. 243. 8 E. a. Judgment. 196. 16 E. 3. Ididem 
109. Mich. 3 H 5. Coram Rege Rot. 14. & 49. Forteſcue ca. 29. 
: fudgment 
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judgment againſt them was, 1. Quod amodo amittant liberam legem imperpe- 
tuum. 2. Non trahantur in tcimonium veritatis. 3. Bona & catalla ſua forisfaci- 
ant Regi. 4- Terræ & tenementa ſua capiantur in manus Regis. 5. Quoad uxores 
& liberi ſui amodo amoveantur. 6. Quod terræ & tenementa ſua extirpentur, &c* 
7. Quod capiantur, & in Gaolam detrudantur. Which ſheweth how odious per- 
jury was in the eye of the Law: and this Law doth yet remain in fozce 3 but a 
milder puniſhment is ſet down by the Statute of 23 H. 8. wherein the party 
grieved hath election to ground his Wric of Attaint upon this Statute, oz to 
take his remedy at the Common Law, | 
Foz perjury concerning any tempozal act, the Eccleſiaſtical Court hath no 
juriſdiction 3 and if ic be concerning a ſpiritual matter, the party grieved may 
14.15. 11 Hg. ſue fo2 the lame in the Star-chamber. Se the Statutes of 3 H.). cap. 1. 11 H.. 
23. 20 E.4.10.b, Ca. 25+ 32 H. 8. c.9. And when pou have read the caſe in Mich. 7 & 8 Eliz. Dier 
22 E. 4. 1zEl. 242. 243. you will confeſs how neceſſary the reading ok ancient Authozs and 
N Keco2ds is, and the continual experience in the Star⸗cham ber is againſt the 
243. ©” opinion conceived there, 1 
Nich. 10 Ja. Rowl. And Mic. 10 Jac. in the Dtar-chamber in the caſe of Rowland Ap Eliza, it was 
Ap Elizaes caſe. reſolved, that perjury in a witneſs was puniſhable by the common law, as hereaf-' 
in cam, Stellat. ter ſhall be ſhewed moze at large. Eut now let us peruſe the wozds of the ſtatute. 


Sce hereafter 

Verb. Information. ¶ By any Writ, Action, Bill, Complaint, or Information.] Out of 

Mich. 40 K 41 El. theſe wo2ds are perjury, and ſuboꝛnation of perjury upon an Indictment foz the 

Lib. 5. f. 99. in Bing (foz example of Mist) as it was reſolved in Flowers caſe, becauſe that per⸗ 

Flowers caſe. jurp upon an Judictment is not within the Statute. But ling perjury was 
an offence puniſhable by the Common Law, though the Indictment of Flower 
grounded upon this Statute was overthꝛown, yet is ſuch perjury upon an Jn- 
dictment puniſhable, and moſt commonly puniſhed in the Star⸗chamber. 


23 Hl. cap. 3+ 


C Information.] By this it appeareth, that perjury committed in an In⸗ 
ko2matton exhibited by the Kings Atto2ny, oz any other foz the King, by any 
witneſs pꝛoduced on the behalf of the Bing, is puniſhable either bythis Ac oz by 

The caſe of Row- the Common Law. And ſo it was reſolved in the ſaid caſe of Rowl. Ap Eliza, which 

land Ap Eliza in was this. The Kings Attozny pzeferred an Inkozmation in the Exchequer 

the Star. chamber, againſt Hugh Nanny Eſq; the 3 and Hugh Nanny the ſon, and others foz 

abi lwpra. intruſion and cutting down a great number of trees, cc. in Penroſe in the Coun- 
ty of Merioneth. The Defendant pleaded not guilty, and the trial being at the 
bar, Rowl. Ap Eliza was a witneſs p2oduced foz the King, who depoſed upon his 
oath to the Jury, that Hugh the father and Hugh the ſon joyned in ſale of the 
ſaid trees, and commanded the Uenvees to cut them down: upon which teſti⸗ 
mony the Jury found foz the King, and aſſeſſed great damages, and thereupon 
judgment and execution was had, Hugh Nanny the father erhibited his bill in 
the Star⸗chamber at the Common Law, and charged Row]. Ap Eliza with per⸗ 
jury, and aſligned the perjury, in that he the laid Hugh the father never joyned 
in ſale, no2 commanded the Uendees to cut down the trees, #c. And it was re⸗ 
ſolved, Firſt, That perjury in a witneſs was puniſhable by the Common Law, 
Secondly, That perjury in a witneſs fo2 the King was puniſhable by the Com- 
mon Law, either upon an Jndicment, oz in an Infozmation, oz by this Act in 
an Jnfozmation, And the ſaid Rowland Ap Eliza was by the ſentence of the 
Court convicted of wilful and cozrupt perjury, 

Eut foz our moze ozderly pꝛocteding, let us define, oz deſcribe what Perfit- 

ry is in legal underſtanding, both upon this Statute, and at the Common Law. 

Pcrjury deſcribed Perjury is a crime committed, when a lawful oath is miniſtred by any that 
hath authozity, to any perſon, in any judicial pꝛoceeding, who ſweareth abſo- 
lutely, and falflp in a matter material tothe iſſue, o2 cauſe in queſtion, by their 
_— 02 by the ſuboznation of others, Now let us peruſe the bzanches of this 
delcription, 


C A 
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C Alawtul Oath. ] This woꝛd Oath is derived of the Saxon wozd Eoth; 
and is expꝛeſſed by thꝛer ſeveral names, viz. 1. Sacramentum, a ſacra, & mente, 
becauſe it ought to be perfozmed with a ſacred and religious mind, Quia jurare, 
eſt Deum in teſtem vocare, & eſt actus divini cultus. 2. — a Jure, which 
ſignifieth Law and right, becauſe both are required and meant, oz becauſe it | 
mult be done with a juſt and rightful mind, 3. Jusjurandum compounded of two Serment or far: 
wozos, a jure & jurando, in the Common Law Sacramentum is moſt common⸗ ment, i. Sacrement, 
ly uſed : in our boks and ancient Statutes publiſhed in French, Serement, of l. Sacramentum, 
the F2ench wozd Serment is uſed, n — CG 
An Oath is an affirmation o; denial by any Chaiſtian of any thing lawful ;;.744.155.225.6. 
and honeſt, befoze one oz mo2e, that have anchozity to give the ſame foꝛ advance- Elta lib. . cap. al. 
ment of truth and right, calling Almighty God to witnels, that his teſtimony is 
true. And it is twofold,either aſſertiorum ut de præterito, ſicut teſtes, &c. ſeu pro- 
miſſorium de futuro, ſicut judices, juſticiarii, officiarii, xc. Do as an oath is ſo ſa- 
cred, and ſo deply concerneth the conſciences of Chꝛiſtian men, as the ſame can- So reſolved An. 
not be miniſtred to any unleſs the ſame be allowed by the Common Law, oz by 25 El. in the caſe 
ſome Act of Parliament; neither can any Path allowed by the Comn:cn Law be underſheriff 
02 by Act of Parliament be altered, but by Ac of Parliament. It is called a £o2- 
po2al oath, becauſe he toucheth with his hand ſome part of the holy Scripture, 
The oath of the Kings Pꝛivy Councel, the Juſtices, the Sheriff, #c. was 
thought fit to be altered and inlarged, but that was done by Authozity of Par- 
liament, Foz further pzof whereof, and of the matters aboveſaid, ſ;z the Sta⸗ Magna Carr. c. G. 
tutes here quoted, and it ſhall evidently appear, that no old oath can be altered, Stanf. Pr. 17. F. N. 
or new oath raiſed without an Act of Parliament, oz any oath miniſtred by any — 3 = 
that have not allowance by the Common Law, oz by an Act of Parliament, ſup. 3 —— 


5 R. a. ca. 12. 4 H. 4. 
cap. 19. 2 H. 5. cap. 2. 8 E. . cap. a. 1 K. 3. cap. 6. & 15. 19 H.. cap. 14. 14 H8 C2, 23 H. 8. cap. 53. 32 H. g. cap. 46. 
2 E. 6. cap. 3. 27 El. cap. 12. See 3 Jac. ci. 


And to conclude this point, It was reſolved in Parliament holden in Ann. 43 43 Eliz. cap. 12. 
Eliz. that the Commiſſioners concerning Policies of aſſurances could not ex⸗ 
amine upon oath, becauſe they had no warrant either by the Common Law, oz 
by any Act of Parliament: and therefoze it was enacted ac that Parliament, 
that it ſhould be lawful fo the ſaid Commiſſtoners to examine upon oath any 
witnels #c. At this Parliament J attended, being then Attozney general, And 
oaths that have no warrant by Law, are rather nova tormenta quam ſacramenta, 
and it is an high contempt to miniſter an oath without warrant of Law, to be 
puniſhed by fine and impꝛiſonment. And therefoze Commiſſioners (that ſit by 
fozce of any Commiſſion that is not allowed by the Common Law, noz warran- 
ted by authozity of Parliament) that miniſter any oath whatſoever 3 are guilty 
of an high contempt, and foz the ſame are to be fined and impziſoned: * Foz * Commiſſions. 
Commiſſions are legal, and are like the Kings Writs, and none are lawful but Regiſt: 1,2,3.125, 
ſuch as are allowed by the Common Law, oz warranted by ſome Ac of Parlia- * — . — 
ment: andtherefoze Commiſſions of new Inquiries, oz of novel invention are 111. 2 E. 3. 2 
againſt Law, and ought not to be put in execution. Paſch. 44 E. 3- 

Coram Rege Rot.2 

24 E.3. Com. Br.3. 29 E. 3. 30, 31. 18 E. 3. C.1 & 4. 18 E 3. Stat.2.c.6, Rot. Parl. 18 E. 3. n.47%; 28 E. 3. c. 19. Rot. 


Parl. 30 E. 3. n. 56.6 1. 2 H.4-0. 22, optime 4 H. 4. c. 9. Rot. Parl. 9 H. 4. nu. 36. 4a. Aſl. p. 3. 18. 42 K. 3. C. 3. Dier 1 El. 
106. Scrog, caſe. | 


And albeit divers of the Kings Courts in England pꝛocted not accozding to 
the conrle of the Common Law, yet are their pzocedings allowed either by the 
Common Law, oz by ſome Ad of Parliament. | *** 
Certain poz Chziltians that had ſpoken againſt the wozthipping of Images Pe R 2. b. 1. 
were by the Biſhops worn to wozſhip Images: which oath was againſt the = Exod. 20.4. 
expzeſle Law of God, and againſt the Law of the Land, foz that they had no war⸗ — 5. — Pſalm 
15 2 11. 96.7.1154 


Levit. 26. 1. c. Eſay 44-9 ſec, Jer, 10.3; KC. Sapient. 13-10, &c; Auguſt, Epiſt. 110. ad Jan. cap.11. idem de fide & 
ſymbolo, cap.7. idem in Pſal.113. con. 2. 22 


rant 


— — 
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rant to miniſter the ſame, Let the childzen of the Church be called and inſtru⸗ 
Gregor. lib. 9, ed by the teſtimonies of the holy @cripture, that nothing made with hands 
Epiſt. 9. map be wozſhiped. d the Second part of the Inſtitutes, Marlbridge cap. 14. & 19. 
concerning dat hes, and ſpecially out of Glanvile, concerning the Nobility of 
this Realm, and W. 1. c.38. 


C By any having authority. ] Foz where the Court hath no authozity 
to hold plea of the cauſe, but it is coram non judice, there perjury cannot be 
Eracton 1.4. f. 186 committed. Fo2 as Bracton ſaith, Sacramentum, habet in ſe tres comites, Veritatem, 
Juſtitiam, & judicium: veritas habenda eſt in jurato 3 juſtitia & judicium in Judice. 
And all this is grounded upon the Law of God, Jurabis vivit Dominus, in ve- 
Jer. 4. 2. ritate & judicio, & in juſtitia. 


C In any judicial proceeding.] Foz though an Oath be given by him 

that hath lawful authozity, and the ſame is bzoken, yet if it be not in a judicial 

Trin 13 Ja. Lib. 11 P20c>ding, it is not perjury puniſhable either by the Common Law, oz by this 

f. 98. Bagges caſe. Act, betaule they are general and extrajudicial, but ſerve foꝛ aggravation of the 
offence, as general Dathes given to Dificers oz Piniſters of Juſtice, Citizens, 
Burgelles, oz the like, oz foz the bzeach of the Oath of Fealty oz Allegeance, 
ccc. they ſhall not be charged in any Court judicial, foz the bzeach of chem after- 
wards, As if an Officer commit extoztion, he is in truth perjured, becauſe it 
is againft his general Dath : and when he is charged with extoztion, the bzeach 
of his Path may ſerve foz aggravation. 

If a man calleth another perjured man, he may have his action upon his caſe, 
becauſe it muſt be intended conirary to his Dath in a judicial p2oceeving : and 
ſo it is termed in our Statute of 5 Eliz. but fo2 calling him a fozCwozn man, no 
Action doth lye : becauſe the foz(wearing may be extrajudicial. Ik the vefen- 
dant perjureth himſelf in his anſwer in the Chancery, Erchequer Chamber, xc. 
he is not puniſhable by this Dtatute,foz it exterideth but to witneſſes,but he may 
be puniſhed in the Star⸗chamber, xc, 


Eracton 1i.4.f.2869 , C Who ſweareth abſolutely. ] Foz the depoſition muſt be direct and 
Fleta lib.s. c.21, abſolute, and not ut putat, noz ſicut meminit, no ut credit, &c. 


C And falſely. ] Herein the Law taketh a diverſity betwien falſh@d in 
expzeſs wozds, and that is only within this Statute, and falſhov in knowledge 
Gurnies caſe in 02 mind, which may be puniſhed though the wozds be true. Foz example: da- 
the Star-chamber, mages were awarded to the plaintif in the Star⸗chamber accozving to the va- 
Mic. 9 Jac. lue of his gods riotouſiy taken away by the defendant : the plaintiff cauſed two 
men to ſwear the value of his gods, that never ſaw noz knew them; and 
though that which they [ware was true, pet becauſe the knew it not, it was a 
falſe oath in them, foz the which both the pꝛocurer and the witcneſles were ſen- 
tenced in the Star⸗chamber. 
Fleta ubi ſupra, Foꝛ (as Fleta ſaith) Ad rectum juramentum exiguntur tria, veritas, conſcientia, 
& judicium : truth and conſcience in the witneſs, and judgment in the Judge, 
Aud herewith agrerth Bracton, that a man may ſwear the truth, and yet be per⸗ 
Bracton 1.4.f. 289. jured. Dicunt quidam verum, & mentiuntur, & pejerant, eo quod contra mentem 
vadunt. Ut fi — juraverit Chriſtum natum ex virgine, perjurium committit, 
quia contra mentem vadit, quia non credit ita eſſe ut jurat. 
By the ancient Law of England, in all Daths, Equivocation is utterly con⸗ 
Equlvocation. demned; foꝛ Britton ſaith, Serement eſt honeſt, & leal, quant ſa conſcience demeſne 
Britton fo. 237. accord a cheſcun point a la bouche ne pluis, ne meins, & fil ad diſcard, donques eſt 
Job 13.7. perillous. And this is grounded upon the Law of God. Nunquid Deus indiget 
mendacio veſtro, ut pro illo loquamini dolos, aut decipietur ut homo veſtris — - 
lentiis ? Perjuri ſunt qui ſervatis verbis juramenti decipiunt aures eorum qui acci- 
piunt. If equivocation ſhould be permitted tending to the ſubverſion of truth, it 
would ſhake the foundation of Juſtice, | Cl 
n 
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C In a matter material to the iſſue, or cauſe in queſtion. 
Foz if it be not material, then though it be falſe, yet it is no perjury.becauſe ic 
concerneth not the point in ſuit, and therefoze in effec it is extrajudicial. Alſo 
this Act giveth remedy to the patty-grieved, and if the depoſition be not materi- 
al, he cannot be grieved thereby. And Bracton ſaith, Si autem Sacramentum fa- 


17 1; . * "re Bract. lib 4. 188. 
tuum fuerit, licet falſum, tamen non committit perjurtum, — 4 y 5 


¶ By their own act, &c. ] This clauſe ot the Statute, although it be accord, 
mo2e general then the clauſe of pꝛocurement, yet ſeeing the firſt clauſe concer⸗ 
ning p2ocurement, extended not to perjury upon an Indicment: this clauſe by Flowers caſe, 
conſtruction ſhall extend no further then the fozmer. De Lib. Intr. Coke fo. 164, ubi ſupra. 
165, 362, 


C Or by the ſubornation of other.] Suboznation is derived of Sub 
and orno, and ornare in one of his ſignifications is to pꝛepare, ſo as ſubornare 
is as much as to ſay, as to pꝛepare ſecretly, oz underhand, Eſt autem ſubornare 
quaſi ſubtus in aure ipſum male ornare, unde ſubornatio dicitur defalli expreſſione; 
aut de veri ſuppreſſione. And here is to be noted, that in the judgment of the 
Parliament Plus peccat author quam ator; Fo2 the ſubozner fozfeits 40 l. and 
he that is ſubozned, but 20 li. Fleta ſaith, Si ſervus cogatur ſcienter a Domino Fleta lib. 3 ca. at. 
perjurare, uterq; eſt perjurus 3 qui autem provocat eum ad jurandum quem ſcit fal- 
ſum jurare, vel exigit, vel recipit juramentum, talis vincit homicidam, quia homi- 
cida ſolum corpus occidit, iſte vero animam ſuam & alterius : & peccat, qui alium 
audit falſum jurare, ſcit, & tacet. ä i 
In an Acton of per jury bzought upon this Dtatute, the plaintif counted, that Mic. 29. & 30. 
the defendant falſo dixit & depoſuit, &c. and in what action, upon what iſſue, and *"* coram rege. 
in what Court, cc. and concluded, & ſic commiſit voluntarium & corruptum per- 
jurium. And it was ruled by the whole Court, that the Count was vicious and 
inſufficient foz two cauſes, Firſt, foz that in this Act of 5 Eliz. as here it ap⸗ 
appeareth, there be two diſtin clauſes, one if he be perjured of his own p2oper 
att; the other, if he be per jured by ſuboznation, cc. and the plaintif ought to de⸗ 
clare in certainty, within which of them the defendant is perjured. The ſecond 
cauſe was, where the Act ſaith | wilfully and cozruptly commit any wilful perju- 
ry, c.] and the wozds of the Count be, falſo dixit & depoſuit: and ſaith not, vo- 
luntarie & corrupte; and the ſaid clauſe, & fic commiſit voluntarium & corruptum 
perjurium, ſalveth not the fo2mer inſufficiency, becaufe it is but a concluſion up⸗ 
on the fozmer matter. 
And the like judgment was given in this Court, as to this latter point, Anno e) Eliz. Mellets 
27 Eliz. in the caſe of one Mellers of Lincoln-ſhire. caſe, 


C That as well the Judge and Judges of every ſuch of the ſaid 


Courts. ] Af the perjury be committed by any witneſs depoſed in the Chance- 8 
ry, c. and the party grieved commenceth his ſuit there upon this Act, the ſame Dier 12 Kl89. 
and all the p2ocxdings thereupon muſt be in Latin atcozding to the courſe of 
the Common Law, and the defendant ſhall not be ſwo2n to his anſwer, noz exa⸗ 
mined upon interrogatozies (unleſs the Court of Chancery had befoze this Act 
uſed to examine perjuries, and to examine the defendant upon oath upon inter- 
rogatozies befoze this Act, foz then ſuch juriſdiction had been ſaved by a Proviſo in 
this Act) and when iſſue is joined, it ſhall be tried in the Kings Eench, as by 
Law it ought, & ſic de ſimilibus 

If a man be taken foꝛ a ſuſpect, and he is not indicted, noz is there any certain 25 £-3-42-v. 
cauſe to atraign him, the Court may give him the Oath of Allegiance,viz. Que 131. 
il ſerra foial & loyal, &c. Vide 45 E.3-17. b. ſimile devant cap. 7. De Conjuration, 
&c. in fine 22 E.4.36. 20 H. 6. 37. Atto2nep abjure, 

Dee moꝛe of Perjury and of Mitneſles in the fourth part of the Inſtitutes, Cap. 
Commilhoners tor examination of witneſſes. © 21 Jac. cap. 20. a god Ad to pzeF 
vent and refozm p2ofane ſwearing, 

2 CAP, 


$ Eliz.cap.14- 


Mir.cap.4- 


$ Des paines. 
Kt cap.s. 5. T. 


CAP. LXXV. 
Of forging of Deeds, &c. 


F any perſon or perſons upon his or their own head or imagination 

or by falſe conſpiracy or fraud with others, ſhall wittingly, ſubtilly 
and falſly forge, or make, or ſubtilly cauſe, or wittingly aſſent to be 
forged or made any falſe Deed, Charter or Writing ſealed, Court Roll, 
or the Will of any perſon or perſons in writing; to the intent that the 
ſtate of freehold or inheritance of any perſon or perſons, of, in, or to 
any lands, tenements or hereditaments, free-hold or copy-hold, or the 
right, title, or intereſt of any perſon or perſons of, in, or tothe ſame, 
or any of them, ſhall or may be moleſted, troubled, defeated, reco- 
vered, or charged, &c. Or ſhall pronounce, publiſh, or ſhew forth in 
evidence any ſuch falſe and forged Deed, Charter, Writing, Court- 
Roll, or Will, as true, knowing the ſame to be falſe and forged, as is 
aforeſaid, to the intent above remembred, and ſhall be thereof convi- 
cted, either upon action or actions of forger of falſe Deeds to be foun- 
ded upon this Statute, at the ſuit of the party grieved, or otherwiſe ac- 
cording to the order and due courſe of the Laws of this Realm,or up- 
on bill, or information, to be exhibited into the Court of Star- chamber, 
&c. ſhall pay to the party grieved his double coſts and damages, &c. 
And be it further enacted, that if any perſon or perſons, upon his or 
their own head or imagination, or by falſe conſpiration or fraud had 


with any other, ſhall wittingly, ſubtilly, and falſly forge or make; or 


wittingly, ſubtilly, and falſly cauſe or aſſent to be made or forged, any 
falſe Charter, Deed, or Writing, to the intent that any perſon or per- 
ſons, ſhall or may have or claim any eſtate or intereſt for term of years, 
of, in, or to any Mannors, lands, tenements, or hereditaments, not 
being copy-hold; or any Annuity in fee-fimple, fee-tail, or for term 
of lite, lives or years, or ſhall make or forge as is aforeſaid, any Obli- 
gation or Bill Obligatory, Acquittance, Releaſe, or diſcharge of any 
debt, account, action, ſuit, demand, or other thing perſonal, or ſhall 
pronounce, &c. at ſupra. That then he ſhall pay, &c. 

And be it further enacted, that if any perſon or perſons being here- 
after convicted or condemned of any of the offences aforeſaid, &c. ſhall 
after any ſuch his or their conviction or condemnation eftſoons com- 
mit or perpetrate any of the ſaid offences in form aforeſaid, that then 
every ſuch ſecond offence or offences ſhall be adjudged Felony, &c. 

We have ſpoken of fozgery oꝛ counterkeiting of the Gzeat Seal of che Kings 
Coin, #c. which are declared by the Statute of 25 E. 3. to be High Treaſon : 
Now we are to treat of fozgeries of Deeds, Charters, and wzitings ſealed, cc. 
in the caſe of Subjects. And firſt, after our accuſtomed manner how theſe offen- 
ces were puniſhed of ancient time, 

The Pirroz ſaith, Aſcuns peches ſont punies per perde de poulce, come eſt de 
faulx notoires, &c. peccans membrum puniebatur. (Car pur fauxer de ſeale ne ſerr 


judgement mortel.) 
Britton 


— 
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Britton ſaith, Judgment deſtre treyve, & de ſuffer mort doit encount* ceux coure, Britton fo. 16. 
q p appeales de Felony ſont atteints, q̃ ik eyent le ſeale lour ſeigniour, qui main- 4. & b. 

palt ils ſont, ou q homes p homage counterfait, ou autrement fauſe, &c. Et i 

tiels manners des faits ſoient atteints a noſtre ſuit, fi ſoient pur le ſeale fauſe juges 

a judgment de pillory, ou de perdre le oraile ſi le fait ſoit ſimple: & ſi le fait ſoit 

grand & leyde, ſicome touchant diſheriſon ou perpetual domage, fi ſoient juges a 

la mort. 

Fleta ſaith, Crimen falſi dicitur, cum quis accuſatus fuerit vel appellatus, quod Fleta lib. r. ca. 22. 
ſigillum Regis, ve) domini ſui de cujus familia fuerat, falſaverit, & brevia inde 
conſignaverit; vel cartam aliquam vel literam ad exhæredationem domini &cz 
ligillaverit; in quibus cauſis ſi quis convictus fuerit, detractari meruit & ſuſpendi. 

Et quod de hujuſmodi falſariis dicitur, de ſigilla adulterina Cartis & Literis ap · ; 
ponentibus dicatur id idem. And in another place he ſaith, Eſt etiam atrox in- Fleta lib. a. ea. t. 
juria quæ perpetuam inducit infamiam cum pœna pillorari vel tumbrelli, quæ quan- 

doque fit per falſarios ſigillorum ( dum tamen non regis nec domini ſui de cujus 

fuerit familia. ) 

We have the moze willingly repeated theſe ancient puniſhments, to ſhew 
how in part, (viz. concerning the Cars and Pillozp) this Act fo2 the firſt offence 
concurreth with the ancient puniſhment, 


— 


C Forge. | To foꝛge is metaphozitally taken from the Smith, who beat- 
eth upon his Anvil, and fozgeth what faſhion oz ſhape he will: the offence (as ic 
appeareth befoze) is called Crimen falſi, and the offender falſarius, and the Latin 
wozd to foꝛge is falſare oz fabricare. And this is pzoperly taken when the Act is 
done in the name of another perſon, 
The Statute of 1 H. 5. hath theſe woꝛds ¶ foꝛge of new any falſe derd.] And pet 25 H. 6. forger 8. 
if A. make a feoffment by derd to B. of certain land, and after A. maketh a feoff- 27 H.. 3. 
ment by derd to C. of the ſame land with an antedate befoze the feoffment to B. 
this was adjudged to be a foꝛgery within that Statute, and by like reaſon within 
this ſtatute alſo: andthe rather in reſpec of the woꝛ ds ſubſequent,[ or make, &c.] 


C Or make, &c. ] Theſe be larger wo2ds then to fozge: foz one may 
make a falſe wziting within this Ac, though it be not fo2ged in the name of ano⸗ 
ther, noz his ſeal noz hand counterfeited. As if A. make a true died of feoff- 
ment under his hand and ſeal of the Pannoz of Dale unto B. and B. o; ſome 
other raſe out D. the firſt letter of Dale, and put in 8. and then where the true 
Deed was of the Pannoz of Dale, now it is falfly altered and made the Pan- 
noꝛ of Sale. This is a falſe wziting under ſeal within the purview of this ſta⸗ 
tute. And ſo it is if aRent Charge of one hundzed pounds by the year be gran⸗ 
ted out of land in fe o2 foz life, #c. and the grantee 02 any other rale out of one, 
and inſtead thereof wziteth two; this is a falſe wziting within the danger of 
this Statute. 


C Or ſubtilly cauſe, or wittingly aſſent.] To catife, is to pꝛocure | 
oz counſel one to fo2ge, cc. To Allent, is to give his aſſent oz agreement after- I 
wards to the pzocurement oz counſel of another; To conſent, is to agree at the 
time of the pzocurement oz counſe l, and he in Law isa p2ocurer, 


C Dced, Charter, or Writing ſealed. } It is required that the Dev, 
Charter, oz Writing, muſt be ſealed 3 that is, have ſome impzeſſion upon 
the war, fox Sigillum eſt cera impreſſa, quia cera ſine impreſſione non eſt ſigillum 3 
— = Died, Charter, oz Writing, can have the fozce of a Died without a 
cal, 
_ A Paſch. 1< Eliz, 
C Writing ſealed. ] Thefe are large words: foz the making of a falſe Pier 3225 James 
cuſtomary of a Pannoz in waiting under ſeal, containing divers falſe cuſtonig Turner. cale- 
tending to the diſheriſon of the Lozd of the Pannoꝛ, and that the ſame — been fata. | 
Z 2 allowed 
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allowed and permitted by the Lo2ds of the Bannoz, #c. which was alſo falle, 
was reſolved to be within theſe woꝛds, | a falſe waiting ſealed.) 


C Court Roll, or the will of any perſon or perſons in writing.] 

Pere be two kinds of Puniments that need not be ſealed, becauſe they may 

take effect without any ſeal, fo2 that they be no derds; as Court Rolls con- 

cerning grants, ſurrenders, admittances, #c. of Copy oꝛ Cuſtomary lands: and 

the laſt will in wziting. If any perſon which wꝛiteth the will of a ſick man in- 

ſerteth a clauſe in his laſt will, concerning the deviſe of any lands oz tenements, 

Dier 12 El. lage. which he had in fe-ſimple, falſly without any warrant, oz direction of the De- 

Sir James Marvyns viſoz: albeit he did not foꝛge, oꝛ fally make the whole will, yet is he puniſhable 

caſe, by this Statute,as it hath been often holden in the Star-chamber againſt the opi⸗ 
nion repo2ted by my Lo2d Dier. 


C To the intent that the ſtate of Freehold or Inheritance, of or 
in any lands, tenements, or hereditaments, frechold or copyhold, 
ſhall or may be moleſted, troubled, defeated, recovercd, or charged. 
The great doubt upon this bzanch, and of the bzanch hereafter enſuing, was, 
foz that it is not expꝛeſſed by this Act, what eſtate, oz intereſt ſhould be men⸗ 
tioned to pals by the Deed, Charter, cc. whereby the eſtate of the frehold oz 
inheritance ould oz might be moleſted, cc. oz charged; whether if one did 
fozge, #c. a deed, charter, gc. of an intereſt, oz term of a hundzed oz a thou- 
ſand years, cc. of lands, which are the freehold oz inheritance of another; 
whereby the ſame ſhall oz may be moleſted, c. and the ſame queſtion of a rent 
charge foz years in the like caſe : and the doubt was the greater in reſpect of the 
clauſe hereafter inſuing, which is, To the intent that any perſon or perſons ſhall 
or may have or claim any eſtate or intereſt for term of years, of, in, or to any man- 
nors, &c. And it was reſolved, that a leaſe oz charge foz years of any lands be- 
ing the free hold o2 inheritance of any perſon, was within this bzanch, foz the 
clauſe is general, not mentioning any eſtate oz intereſt, cc. whereby the mo- 
leſtation ſhould grow; and it was requiſite it ſhouldextend to Leaſes o2 Charges 
foz years, foz otherwiſe mens eſtates of freehold oz inheritance, #c. might be of 

Paſch. 38 Eliz. in little 02 no value: and accozdingly it was reſolved, Paſch. 38 Eliz. in the Star- 
Camera Stellata; Chamber between the Lady Greſham plaintif, and Roger Booth Dcrivener of Lon- 
the Lady Gre- don, Markham and others Defendants, foz the fozging of a grant of a Rent 
hams caſe. charge, by d&d bearing date anno 21 Eliz. foz ninety nine years to the lain 
Markham out of all Sit Thomas Greſhams lands of inheritance, and fo2 publi- 
cation thereof 3 and ſentence given upon the ſaid bzanch acco2dingly againſt 
Roger Booth foz publication of the ſame. 
And che ſaid bzanch after inſuing, is to be underſtod when the fo2gery, tc. 
is to the moleſtation of a Termoz, As if A. be poſſeſſed of a leaſe of lands foz 
years, and B. in his name doth foꝛge an aſſignment to C. of his term, this is di⸗ 
rectly within the letter and meaning of this bꝛanch, and the rather in reſpec of 
thoſe things that be joyned therewith under the ſame puniſhment, 


| C Or the right, title, or intereſt of any perſon or perſons in or 
Vide 4 .6.25- to the ſame. ] Theſe woms were added, foz that the Statute of 1 H.5. be- 


1 ing to undo and trouble the poſſeſſion and title ( in the Con jung ive) ok the ſaid 
23H.6.23. Kings liege people: doubt was made whether a fozgery to bar one that had but 
15 E. 4.24. a bare right oz title, and no poſſeſſion was within that Statute: and therefoze 
Pl.com.$8, this clauſe of 5 Eliz. added this clauſe in the Disjunctive, as here it appeareth. 


But now by a ſpecial bꝛanch of this Act the @tatute of 1 H. 5. cap. 3. being doubt⸗ 
fully penned, is repealed by a clauſe in this Ac, and greater puniſhment infli- 
ded by this Statute. 


C Or 


** 
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C Or ſhall pronounce, publiſh, or ſhew forth in evidence any:fach 


falſe and forged deed, &c. as true, knowing the fame to be forged: '] 
Here be two things to be explained: Firff, What it is co pzonounce, 62 pub⸗ 
lich as true. @econdly, What knowledge is ſufficent. 18 

To pꝛonounce 02 publiſh is, when one by wozds oz wziting pzonounceth 93 
publiſheth the deed, xc, to any other as true. 


C Knowing the ſame tobe forged. | This knowledge may come vp 
two means, either of his own knowledge, oz by the relatton of another. As if 
A. telleth B. that ſuch a deed is falſe and fozged, and pet B. will after p20- 
nounce 02 publiſh this to be a true deed, and afterwards it falleth out hy p:ef 
that the relation of A. was true, and the deed in truth was fozged, B. is in the 
danger of this Statute : and ſo was it reſolved in the above ſaid caſe of the La- 
dy Grclham, againſt Roger Booth, &c. ubi ſupra, and ſentence given accozdingly, 


C And that the Defendant ſhall ſuffer upon the Pillory the cor- Dier 15 Eliz. 


Taverners caſe, 
poral penance, &c.] And there is a clauſe that the Plaintif ſhould not re- Ubi ſupra. 
leaſe no2 diſcontinue the puniſhment, &c. but only coſts and damages: and yet 
it was reſolved that the Queen might pardon the cozpozal puniſhment, which 
trencheth to common example. 
And upon the Statute of W.2. ca.25. which giveth two years impziſonment Pash. 34 E. 3. 
in a raviſhment of ward, the King may pardon the ſaid cozpozal puniſhment of 8 —— 
impzilonment. And the puniſhment of finding of ſurety, and fozjuring the 5 Godichs Wal- 
Realm, cc. upon the Statute of W.2. c.28. De malefactoribus in parcis, may be aiſh. pier 7 El. 
pardoned by the Bing. 231. 


¶ Any falſe charter or deed. ] This muſt be intended to be ſcaled ac- 
co2ding to the fozmer clauſe, though it be not here ſpecified. 


¶ To the intent that any perſon or perſons ſhall or may have or Pl. com. 80. b. 
claim any eſtate or intereſt for term of years.] This bzanch hath bern ex⸗ 
plained befoze in the former part of this Dtatute. 


C Not being copyhod.] This nedeth no erplication. 
C Or annuity. ] This is evident. 


¶ Any obligation, or bill obligatory. ] Thefe muſt be intended to le b. N. B. 95. b. C. K 
ſealed: Ik a man fozge a Statute ſtaple, oz a Recogniſance in the nature gf a ** a. 
Satute ſtaple, that is, — them, oz either of them in the name ot 
_ het are — — Dow Ac, foz each of them hath the ſeal 
of the party. But otherwile it is of a Statute Merchant, oz of a Re:ognifance, 15 8.7.15. Kc. 
becauſe they have not the ſeal of the Conuſoz. peut * _ os. 


C Or writing.] This extends to a teſtament in wziting, whereby a term Di 

a Dier 13 EL 302. h. 
fo2 years 02 gods and chattels be deviſed, and the fozmer bzanch extendeth toa oh 
will in wziting concerning freehold and inheritance, | 


C Acquittance, releaſe or diſcharge. ] Lodowick Grevil Eſquire dick. +3 & 24.85 
bound by Recogniſance of two hundzed pound, to Rowland Hinde of *he 5 — 
Temple, foz payment of one hundzed pound. Hinde wzote a letter to Gaeyy), Grevil. 
and Wit his name in the loweſt part of the letter; (as many ute when they twice 
to men ok great calling) Grevil cauſed the letter to be cut of, and a general 
releaſe in few wozds to be wzitten above Hindes name, and tok off Hind 
leal, and fixed it under the releaſe; ſo there was Hindes hand aud ſeal ta this 

ſ 


releaſe 


F orging of Deeds. Cap. 75. 


Paſch. 7. Ja. Inter 
Sir Will. Reade Pl. 
& Rogerum Booth 
& alios Def. in 
Camera Stellata. 


Cicero Lib. x. de 
Invent, 


Trin. 11 El. Dier 
a manuſcript 
not printed, 


releaſe. Hinde being not paid his hundzed pound, bzought a Scire fac? upon the 
tetogniſance, whereunto Grevil pleaded this releaſe. Hinde pleaded non eſt 
factum, and tried his ded, whereupon judgment was given againſt him, where⸗ 
by Hinde was barred of his debt. Foz this fozged releaſe Grevil was ſentenced 
in the Star⸗chamber upon this Statute, 


C Shall pay to the party grieved, his double damages. ] Upon theſe 
wozds in the caſe afozeſaid, between Hinde and Grevil, the queſtion was, 
whether Hinde ſhould have double damages in reſpec of the penalty, viz. the 
two hundzed pound, oz of the hundzed pound, the due debt appearing in the con- 
dition of the recognilance. And it was reſolved, that damages ſhould be aſſeſ- 
ſed by the Court to double the penalty, fo2 the penalty ſhould be recovered by 
Law if the fozged releaſe had not been: and this was repozted by the Lo2v 
Dier, and impꝛinted, and ſince omitted out of the pꝛint. 


C Being hereafter convicted or condemned of any of the offences 
aforeſaid, ſhall, &c. eſtſoons commit, &. any of the ſaid offences. 
Pere be four kind of offences; the firſt concerning moleſtation, #c. ot frechold 
and inheritance, Secondly, The publication of the ſame knowing, cc. The 
third concerning a term fo2 years, annuities, and demands perſonals, Fourth- 
ly, The publication thereof, 

Now the queſtion upon this bzanch concerning felony, was, that whereas 
the ſaid Roger Booth was convicted in the Star-chamber foz the publiſhing of 
the foꝛged grant by deed of a rent charge of a hundzed pound per annum, as is 
afozeſaid ; afterwards the ſaid Roger and others were charged in the Star⸗ 
chamber with the fozging of a veed of feoffment , in the name of Sir Thomas 
Greſham bearing date 20 Eliz. but fo2ged long after: whether this ſccond foz⸗ 
gery was felony, oz no, within this bzanch : and the doubt did riſe upon the ſatd 
woꝛds [ eftſoons] commit any of the ſaid offences. And it was objected, that by 
reaſon of this woꝛd refiſoons] iterum, the ſecond offence muſt be of the ſame na⸗ 
ture as the firſt offence was, as the firſt offence being foz publication of a fozgen 
ded, ec. the ſecond offence muſt be foz the publication of another fo2ged died, xc. 
and upon that bzanch whereupon the firſt offence was grounded, oz elſe it was 
ſaid, it was not iterum, which wozd was in ſignification quaſi.iter unum, that is 
to ſay, per idem iter, and it is ſo taken foz the ſecond time. Primo quidem decipi, 
incomrnodum eſt, iterum ſtultum, tertio turpe: which doubt was referred to the 
conſiderations of the two Chief Juſtices, and Chief Baron, who upon hearing 
of Councel learned of doth ſides, and upon conference, and conſideration had of 
this Aa, reſolved, that the ſecond offence was felony within the wozds, and 
meaning of this Ac, fo the wozds be expzeflp, being condemned of any of the 
ſaid offences, eftfoons commit any of the ſaid offences: ſo as by reaſon of theſe 
wo2ds,any of the faid offences, this wozd | eftſoons] is well ſatisfied ; if he com⸗ 
mit the ſecond time any of them: and ſo theſe wozds any of the ſaid offences ex⸗ 
tend to any of the ſaid four offences befoze mentioned, And it was alſo reſolved 
by them, that by reaſon of this wozd | eftſoons ] the ſecond fozgery, ec. mult be 
committed after the firſt conviction, oz elſe it is no felony, 


J Provided always, &c. that if any perſon, &c. hath of his 
own head, &c. forged or made, &c. Or if any perſon, &c. hath 
heretofore publiſhed or ſhewed forth any falſe deed, &c.] Hanford 
befoze this Statute fozxced a leaſe fo years of the land of the Lo2d Williams 
of Tame, which leaſe after by Weynman (which had married one of the daugh- 
ters and heirs of the ſaid Lozd Williams) was tmpeached, but not as ſozged, 
and by compoſition fo2 two hundzed pound was redeemed by Weynman and the 
leaſe was cancelled, And after Weynman perceiving the leaſe to be fo2ged, 
ſued Hanford in the Chancery to have reſtitution of the two hundred pound, 
and 


Cap. 75. F orging Veel 


and there Hanford after this Statute of 5 ER. mgincained the Teaſe as god and 
true: wherettpon Weynwan luer Hanford fn the ©tar-chember+ where by the 
opinion of the Chief Juſtices it was holden, chat it was not-within this Stas 
tute, becanſe that the dev was cenceflev,''anp Hanford mave no title to the in⸗ 
tereff of the tearm, 8 


| $8097; 111197 1 

C Provided always, &c. That this Act, or any thing therein contain- 
ed, hall not extend to any perſonthat ſhall plead or ſhe forth any 
Deed or Writing exemplified under the Great Seal of Exgland, or un- 
der the Seal of any other authentick Court of this Realm, nor {hall 
extend to any Judge or Juſtice, or other perſon that ſhall cauſe any 
Seal of any Court to be {et to ſuch Deed, Charter, or Writing en- 
rolled, not knowing the ſame to be falſe or forged. 


This mult be intended of a Dad oz Writing, which byLaw may be exem⸗ 
plified : fo2 the knowledge whereof we will repozt a reſolution of the whole 
Court of the Common Pleas, The iſſue between the ſaid parties to be tried 
at the Bar was, whether the la# Abbot of Abbingdon, and all his P2evereflozs, 
ec. held certain lands in the { of Haint Ellens, gc. diſcharged of the pay- 
ment of Tithes: and the Platntif offered to Hew in evidence to p2ove che 
ſaid land to be diſcharged of payment of Tithes, a Vidimus 82 Irmoteſcimus nn- 
der the Gzeat Seal in theſe wozds + Vidimus quendam antiquum librum in 
pergameno intitulatum Volumen de copiis munimentorum ſeu diverſorum geſto- 
rum, & actorum monaſterii de Abbingdon. In which bok was a copy of a 
Bull of the Pope, foz the di of the ſaid land foz payment of Tithes, 
which was but part (amongt things) of the ſaid bok. And by the opinton 
of the whole Court, hearing ok the counſel of both parties, ft was refolved 


Mich. 10 Jacobi 
Regis in communt 
banco in a prohi- 
bition between 
Tho. Read. Pl. and 
Avis Hide, and 
dauts. 


that the ſaid exemplificatton ought not to be given in evidence to the Jury fo; 


theſe cauſes ; Firſt, Becauſe that which exemplified, was not of recozy ; 
fo2 neither Deed, Charter, oꝛ other Wreting, either ſealed, oz wit hout feal 
ought to be exemplified under the Gzeat Deal, dz any other Seal in Court 8 

Reco2d3 foz ſeals of Courts of Recoꝛd onght not to exemplifie any thing but 
that which is of Kecozd, becauſe Reco2ds be publick, whereunto every ſubject 
may have recourſe to confer the eremplification with the Recozd it ſelf , any 
Recozds be in the cuſtody of ſwozn Officers, and therefoze no inconvenience 
can follow upon the exemplification of them. But a Died, Charter, and other 
Writings are pzivate, and remain in the cuſtody of the party, and may be 


raſed, incerlined, oz cozrupten in points material, and if they ſhould be -er- | 


emplified, the raſure, interlineation, and cozruption ſhall not appear therein. 
Alſo the De&ed, Charter, oz other wziting may be fo2ged ; and if they ſhould 
be exemplified, then the exemplification might ever be ſhewed in evidence, 
and not the Deed, cc. it ſelf, and ſo the foꝛgery, and falſity ſhould never upon 
the view of the Died, oz of the ſeal, o2 other things riſing upon the view, be 
diſcovered. Pozeover if a fozged Deed ſhould be exemplified, then the effect 
of this Statute concerning publication, ſhould be taken away 3 foz then the 
foꝛged Deed, cc. it ſelf might never be publiſhed, oz given in evidence, but the 
efemplification, and ſo this Statute in that point vefnvev: and therefoze where 
this Statute oz any other Statute oz bok ſpeaks of an Exemplification, Vidi- 

mus 92 Innoteſcimus of a Deed, gc. it muſt be intended of a Deed inrolled, viz. 

the Cremplification, Vidimus o2 Innoteſcimus of the inrolment thereof, which 
is of Recozd, It was further reſolved that no Recozd, oz inrolment of any 
Record, may be exemplified under the Gzeat Deal, but of a Recozd of the 
Court of Chancery, oz other Reco2d duly removed thither by Certiorari, &c. 

Furthermoze it was reſolved that no exemplification ought to be of any part 
of a Letters Patents, oz of any other Reco2d, oz of the inrolment thereof, but 

the whole Reco2d of the inrolment thereof ought to be exemplified, ſo that the 

whole truth map appear, and not of ſuch part, as makes foz the one party, 
any 


Mich. 29 & 30 
Eliz. lib. 3. fo. 54. 
in Pages caſe. 


174 Of Libels and Libellers. Cap.76. 
and nothing that makes againſt him, oz that manifeſteth the truth, Laſtly, Jn 
the caſe at the Bar, the ſaid Bok was intituled, Volumen de copiis munimento- 

- rum, & diverſorum geſtorum. 0 as ſ&ing the Bull it ſelf ( being no matter of 

Recozd) could not be exemplified ; à fortiori, no exemplification could be had of 

28 4.8.c.16. 1 & the copy of the ſame. And if Bulls, xc. might be exemplified, then there might 

2 Ph. & Mar. c.8. be an evaſion to make the ®tatute of 28 H.8. c.16. of ſmall foꝛce, which pꝛohi⸗ 

7 Eliz.cap. 1. biteth pleading, oz alledging of Eulls, cc. under pain of a Pzemunire, as by 
that Act appeareth. ; 


- 


C AP. LXXVL 
Of Libels and Libellers. 


V Pat a Libel is, how many kinds of Libels there be, who are to be 
puniſhed fo2 the ſame, and in what manner, you may read in my Re- 
Mic. 10 E. 3. coram P02ts, viz. Lib.5. fo. 124,12 5. Lib. g. f0.59. To theſe you may add two notable 
Rege. Rot. 92, Reco2ds, By the one it appeareth, that Adam de Ravenſworth was indided in 
Eborum. the Kings Eench fo2 the making of a Libel in waiting, in the French tongue, 
againſt Richard of Snowſhall , calling him therein, Roy de Raveners, &c. 
Whereupon he being arraigned, pleaded thereunto not guilty, and was found 
guilty, as by the Recozds appeareth. Do as a Libeller, oz a publiſher of a Li- 
2 committeth a publick offence, and may be indicted therefoze at the Common 

aw. 
Mic. 18 E. 3. coram John de Northampton an Attozney of the Kings Bench, wrote a Letter to 
—— John Ferrers one of the Kings Councel, that neither Sir William Scot Chief Ju- 
OI ſtice, noz his fellows the Kings Juſtices, no; their Clerks, any great thing 
would do by the commandment of our Lozd the Bing, noz of Queen Philip, in 
that place, moze then of any other of the Kealm ; which ſaid John being called, 
confeſſed the ſaid Letter by him to be wzitten with his own pꝛoper hand. Judi- 
cium Curiz. Et quia prædictus Johannes cognovit dictam literam per ſe ſcriptam 
Roberto de Ferrers, qui eſt de concilio Regis, que litera continet in ſe nullam veri- 
tatem: prætextu cujus Dominus Rex erga Curiam & Juſticiarios ſuos hic in caſu 
habere poſſet indignationem, quod eſſet in ſcandalum Juftic* & Curie. Ideo dictus 
Johannes committitur Mareſc & poſtea invenit 6 manucaptores pro bono geſtu. 


Cap. 77,78. 


175 


CAF. LXXVII. 
Of Champerty, Imbracery, Maintenance, &c. 


— the Firſt part of the Inſtit. Sect. 701. Verb. Maintenance. And the ſecond 

part of the Inſtitutes, W.1.cap.8.32. & W.2.cap.49. and the expoſition upon 
the lame. Ser alſo the Statute of 32 H.8.cap.g. in the firſt part of the Inſtitutes, 
ubi ſupra. Rot.Parl.17 R.2. nu. 10. John de Windſors caſe. And the fourth part of 
the Inſtitutes, cap. Chancery. Whereunto pou map add, that where by the Sta⸗ 
tute of 6 H.6.cap.2. it is recited, that divers in times paſt have ben diſherited, 
becauſe that in ſpecial Aſliſes the Tenant and Defendant might not have know- 
ledge no2 copy of the pannel of them that be impannelled to paſs in the ſaid 
Aſſiſes, to infozm them of their right aud title befoze the dap of the @eſſion 
that the Aſſiſes ſhall be demanded $ which is a rehearſal of the Common Law, 
but ſo to be underſtod, that both parties plaintiff and tenant, ec. be pzeſent, 
when ſuch infozmation is given, and conlenting thereunto : otherwiſe, if one 
of them info2meth in the abſence of another, it is unlawful, and a god cauſe of 
challenge of ſuch of the Jury as ſhall be ſo on the one part infozmed : foz every 
Jury muſt be indifferent, as he ſtands unſwozn. 


CAP. LXXVIIL 
Of Barretry. 


_ the Firſt part of the Inſtitutes, Se. 701. Verb. Barretors. Sc the Dta ver. Mag. Cart. 
ture of Ragman temps E. r. whereby the Commiſſion of Trailebaſton is cap. 28. 2 part. 


raiſed, It is thus pꝛovided. Et pur ceo q en tiels maners de quereles doit le court 
le Roy eſtre favourable, voet le Roy, & enjoint' les Juſtices q nul enquerelant, ne 
reſpoignant ne ſoit ſurpriſe nencheſon per Hockettours, ou Barrettours pour que le 
veritie ne ſoit enſue, | 

Hockettors o; Hockquetours is an ancient French wozd foz a Knight of the 
Poſt, (woꝛthy to be knit to a poſt) a decayed man, a basket-carrier, 

Foz Barrettozs, ſe the Firlt part of the. Inſtitutes, abi ſupra. 


Cap. 79, 8o. 


CAF. LXXIX. 
Of Riots, Routs, Unlawful Aſſemblies, 


Forces, &c. 


fotum cometh of the French wozd, Rioter. i. Rixari : and in the Common 
Law ſignifieth, when thz& oz moze do any unlawful ac, as to beat any 
man, oz to hunt in his Park, Chaſe, oz Warren, oz to enter oz take poſleſ- 
_ another mans Land, oz to cut oz deſfroy his Cozn, Gz2aſs, oz other 
pꝛofit, cc. 

* Lative Turks. * Routa is derived of the French woꝛd Rout, and p2operly in Law ſignifieth, 
Comes eſt diſcor- When thy oz moze do any unlawful act fo2 their own, oz the common quarrel, 
dia vulęi; #c. As when Commoners bzeak down Hedges, oz Pales, oz caſt down Ditches, 

_ 224 oz Inhabitants foꝛ a way claimed by them, o2 the like. 
recepit. An unlawful aſſembly is when the o2 moꝛe aſſemble themſelves together to 
Lamb, int. Leg. commit a Riot oz Rout, and do it not. Przdones autem nominamus uſq; nume- 
Inz ca.13,14,15. rum ſeptem virorum; deinde( quouſq; numerus 35 coaluerit )- * Turmam (Saxo- 


Vide Alvered. nice þloth) dicimus 3 numerus fi excreverit, exercitum vocamus, hlothbota, to be 


* Turma quaſi Quit of unlawful aſſemblies, 


tordena. One may commit a Foꝛce. Eut of this, that J may not unp2ofitably repeat, 
you map read at large Fitzherbert, and thoſe others that have wzitten of this 
Argument. 
Intereſt regi habere ſubditos pacatos. Vis legibus eſt inimica. St Lib. 5. fo. 91. 
& 115. Lib. 11. fo. 82. St the Firſt part of the Inſtitutes, Set. 431.440. Cuſtum. 
de Norm, cap. 52. fo. 66, 67. : 


Regula. 


C AP. LXXX. 


Of Quarrelling, Chiding, or Brawling by words 
in Church or Church-yard. 


5 E. 6. cap. 4. * offender being a Lay⸗man, is to be ſuſpended by the ©2dinary ab in- 
6 greſſu Eccleſiæ. and being a Clerk, from the miniſtration of his Office, 


ſo long as the D2dinary thinks meet accozding to the fault. 


a — — 


Cap. 81,8 2,83. | | 177 


CAP. LXXXI, 


Of Smiting, or laying violent hands upon another 


in Church or Charch-yard. 


TT offender ſhall be deemed ipſo facto excommunicate, and excluded from 5 E. s. ubi ſupra. 
V.Lib.6.fo. 29.b. 


the company of Chilts congregation. 
. Greens caſe. ſim, 


CAP. LXXXII 


Of malicious ſtriking with any weapon, or drawing 
of any N in Church or Church yard, to the 
intent to ſtrike another, &c. | 


> — —  — 


He offender being convict by the oath of twelve men, oz by his own con- 5 £.5. ubi ſup 
A feſlion, oz by two lawful witneſſes, befoze Juſtices of Aſliſe, Juſtices 2 the di- 
of Oier and Terminer, oz Juſtices of Peace in their Þeſlions, ſhall loſe one Jacleg 3 
of his ears: and if he hath no ears, to be marked in the chiek with a hot qui in templo 


Iron with the Letter F. and ipſo facto be excommunicate. ps . 
olidis noxlam 


facito. 
Dier 23 Elz. 177. 
Caſe ultim. 


CAP. LXXXIIL 


For ſtriking, &c. in any of the Kings Courts of 
Juſtice: and for ſtriking, &c. in any of the 
Kings Houſes, &c. 


* befoze in the Sixty fifth Chapter of Piſpziſion, that is, Crimen 


commiſſionis. 


Aa 2 CAP. 


Cap. 84. 


—— A OE OS oo 
Fe ens 


Ovidius, 


12 R.2.ca.15; 


25H -8. cap. 19. 
1 Eliz. c. 1. revive. 


3 


Regiſt. ſo. 89. 90. 
F. N. B. E 5. 


x Iac. cap. 4. 
ac. cap. 3 * 


CAP. LXXXIV. 


Againſt Fugitives, or ſuch as depart out of the 
Realm without licence, and ſuch as are beyond 
Sea, and return not upon command. 


Omne ſolum forti patria eſt, ut piſ, cibus £quor, 
Et volucri, vacuo quicquid in orbe patet. 


| ly is firſt to be ſen of Acts in Parliament publiſhed in pzint, which of them 

are abꝛogated and repealed, and which of them ſtand in fozce. The Statute 
of 5 R.2. cap.2. is repealed by the Statute of 4 Jac. cap.1. and the Statutes of 
13 Eliz. cap.3. & 14 Eliz. cap.6. are expired. The Statute of 12R.2. Such as 
paſs the Dea, oz ſend out of the Realm to pꝛovide oz purchaſe any benefice of ho- 
ly Church, with cure oz without cure, are in danger of a Pzemunire. No per- 
ſon reſtant within any of the Kings Dominions, ſhall depart out of any of thoſe 
Dominions, to any Uiſitation, Congregation, oz Aſſembly foz Religion. 

Anno 1 Jac, cap. 4. and 3 Jac. cap.5. Againſt going o2 ſending of childzen to 
any @eminary beyond Sea, and againſt the departure out of the Realm (with- 
out licenſe) of any childzen not being Souldiers, Pariners, Perchants, oz other 
Appzentices, o2 Facto2s, fo2 any cauſe whatſoever, And anno 3 Ja. ca.4. againſt 
impoſing Felony upon any ſubject that ſhall depart this Realm, to ſerve any 
Paince, State oz Potentate: oz ſhall paſs over the Deas, and there ſhall vo- 
luntarily ſerve any ſuch fozrain P2ince, State, oz Potentate 3 not having befo2e 
his 02 their going o2-paſling, taken the Dath mentioned in that Act. And like- 
wiſe impoſing Felony upon any Gentleman oz perſon ok higher degree, oz any 
perſon which hath bozn, oz ſhall bear any office, oz place of Captain, Lieute- 
nant, 02 any other place, charge, oz office in Camp, Army, oꝛ Company of Soul⸗ 
diers, 02 Conductoz of Souldiers, that ſhall go o2 paſs voluntarily out of this 
Kealm, to ſerve any ſuch. fozrain Pzince, State, oz Potentate, oz ſhall volun⸗ 
tarily ſerve any ſuch fozrain Pzince, State, oz Potentate, befoze he be bound by 
Obligation with two ſureties, as in that Act is pꝛeſcribed. Eut it is pꝛovided 
that upon the attainder of any ſuch Felony, no fozfeiture of dower oz coxruption 
of blod ſhall enſue. Read over theſe Statutes, foz they are ſo plainly penned, 
as they need no expoſition, 

Next unto this, two things fall into conſideration, Firſt, what Acts of Par- 
liament not publiſhed in pꝛint in our Boks of Dtatutes do pꝛohibit men to paſs 
the Seas without licence. And ſecondly, what may be done therein by the Com- 
mon Law of England. 

At the Parliament holden at Clarendon, Anno 10 H. 2. called the Aſſiſe of 
Clarendon, facta eſt recognitio cujuſdarh partis conſuetudinum & libertatum ante- 
ceſſorum Regis, & ca. 4. fic recognitum eſt. Archiepiſcopis, Epiſcopis, & perſonis 
regni non licet exire regnum abſque licentia Domini Regis, & ſi exerint, ſi Regi 
placuerit, ſecurum eum facient, quod nec in eundo nec in redeundo, nec moram 
faciendo perquirent malum ſeu damnum Domino Regi vel regno. 

This appeareth in it ſelf to be but a recognition, oz declaration of the Com⸗ 
mon Lam: and this is manifeſtly pzoved by the Writ in the Regiſter at the 
Common Law, purſuing in effec the very woꝛds of the ſaid Act of 10 H.2. Breve 
de ſecuritate inyenienda, quod ſe non divertat ad partes exteras fine licentia 


Regis. 
And 


— 
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And hereupon there ariſeth a diverſity between one of the Clergy, and one vide fimile Regi 
of the Laity: foz a man of the Church may be compelled to put in Ben that 51. Cc. ad _ 
he ſhall not depart the Realm without the Kings licenſe,noz ſhall there attempt Regia. Regiſt. fo, 
any thing in contempt oz p2ejudice of the King oz of his people. And this Writ 3. = licentia 
is directed to the Sheriff, and ſaith, Quia datum eſt nobis intelligi, quod A. B. reli — og 22 
Clericus verſus partes exteras ad quam plura nobis & quam pluribus de populo n 
noſtro præjudicialia & damnoſa ibid. proſequend', &c. Whereby it appeareth 
that this Writ lieth only in the caſe of an Cccleſiaſtical perſon, oz a man of 
the Church, and that foz thze reaſons, Firſt, Foz that they had the cure of 
Souls, and therefoze ought to be reſident, Secondly, Foz that they, main- 
taining fozrain authozity, impugned many of the Kings Laws, to the great 
p2ejudice of the Laity, Thirdly, They had no tempozal lands, therefoze they 
found luretiee. 

There is another Writ in the z Regiſter, and that is to be directed to the a Regiſt. 99, 90. F. 
party himſelf, viz. either to the Clerk, oz to the Layman, wherein the King N. P. fo. ss. 
reciting, Qucd datum eſt nobis intelligi, quod tu verſ. partes exteras abſque li- 5 — 
centia noſtra clam deſtinas te divertere, & h quamplurima nobis coronæ ncſtræ Proclamation in 
præjudicialia ibid. proſequi intendas, &c# ſub periculo quod incumbit prohibimus, nature of this 
ne verſ. partes exteras abſque licentia noſtra ſpeciali aliqualiter te divertas, nec quic- Writ ought to be 
quam ibid. proſcqui, &c. And upon this Writ the party is not to find any ſures Fhere the par 
ty, foꝛ there is no woꝛd of ſurety in this Writ, And ik the c ſubject cannot be intends to — 
found, the King may make a Pꝛoclamation under the Gzeat Deal, to the effect the Realm for 
of the Mrit laſt mentioned. | theſe ends. ! 
Pow let us peruſe ſuch authozities as we find in Recozvs 02 Boks of Law 1 
in ſerie temporis, taking ſome few examples foz many that might be cited. 165. b. 

a Willelmus Marmion Clericus profectus eſt ad Regem Franciæ {ine licentia Do- 4 Rot. Finiũ 5 H.;. 
mini Regis, & propterea finem fecit, &c. Note the going over without any p20- Et Rot Clauſ. 7 Hl. 
hibition pꝛecedent unlawful. Se 

e Nul grand Scignior ou Chivalier de noſtre Realm ne doit prender chemin (da- . Btitton temps 
ler hors de Realm) ſans noſtre conge, car iſfint purroit le Realm remain diſgarne de E. 1. fo. 282, 283. 


fort gents. And f the Nob d Pe ; Vide le ſtatut de 
L F the Nobles and Pers of the Realm are of the Kings great J f © nee nn, 


Councel, 

By this it appeareth, that theſe are pꝛohibited to go beyond Sea without li- — 8 
cenle: but others of che inferioz Laity may go without licence, if they travel See the firſt part 
not to the aboveſaid pꝛohibited ends, But g t hole of the Laity and men of the of che Inſtir. Sect. 
Church alſo being beyond Dea, may be commanded by the Kings Writ, either — * 
under the Gzeat Seal, oz P2ivy Deal, in hide & ligeantia, &c. to return into the = — — 
Kingdom (though he be not there to any of the aboveſaid p2ohibited ends 3 ) and g An. 19 E. 2. in 
if he return not, foz his contempt his lands and gods ſhall be ſeiſed, quouſque, Scac. 2 & 3 Ph. be 
&c. y Commandment was given to an Eccleſiaſtical perſon reſiding at Rome to dat. Pier . pi. 
return into England. ä — 

i Quamplurime literæ Domini Regis miſſæ Rome, ad revocandꝰ diverſos Cleri- monds caſe. 
cos ibid. commorantes, qui quamplurima attemptarunt in dedecus Regni, præcipi- Rot clauſ. 4 E.z 
ent etiam, quod redeant ad feſtum eis appunctuatum: & pro eo quod non vene- my = . 
rant, præceptum fuit vicecomiti quod eos capiat. Et Rogerus de Holme Præbenda- nom 3 8 
rius, in Eccleſia Sancti Pauli London captus per Vic London, & arenat us, examina . 
tus, & convictus mittitur priſonæ Turris London ibid. moraturus, &c, | 

K Rex proclamari fecit in omnibus comitatibus Angliæ, quod ne quis comes, baro, & Dort. claul. 
miles, religioſus, ſagittarius, aut operarius, &c. extra regnum ſe transferat, ſub pœna E 1. 
arreſtationis, & incarcerationis. : 

Herein it is to be obſerved, that ſeing by Law, no Carl, Faron, oz Knight, 

Cas Britton ſaith ) noz religious, #c. ought to go out of the Realm, a general 
Pꝛoclamation declarative will ſerve to aggravate their offence : but otherwiſe 
it is of thoſe, that are not pꝛohibited by Law, they muſt have ſuch a particular 
Writ oz Pꝛoclamation as is aboveſaid, Mic. 39 E 3. 

Sir Matthew Gourny Knight was pzohibited by the Kings Writ to depart (274 ac8* et 

the Realm, and to ſerve in wars expzefly inhibiced by the Bing; which — Vaſc. 10 E. 3 m. 29 
anding g 
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* By ſeiſure and 
impriſonment. 


4 Rot. Pat. 40 E. 
pt. 1. n. 40. Mic. 41 
E. 3. Coram Rege 
Rot. 34. Prioriſſa 
Sancti Barth, & de 
novo Caſtro quod 
mare non tranſi - 
bit, Sc. 

Nota ( legum 
ſuarum ) ut ſupra, 
b F. N. B. 85. f. 


e Dier Hil. 2 Eliz. 
176. the caſe of 
Barteu and the 
Durcheſs of $uf- 
folk. 
d See 10 H. 4.5. 
Englefields caſe. 
Lib. 7. fo. 11. See 
the 1. part of the 
Inſtitutes. §. 102. 
e Mich. 12 & 13 El. 
Dier f 296. & Paſc. 
23 El. f. 375. 5. 


Deut. c. 23. v. 15. 


Camden El. p.35, 


An. 21 Hf. 7. 
Rot. Parl. 19 H. 7. 


ſtanding he did. Now the Reco2d ſaith, Quia Matthæus Gourny miles contra de- 
fenſionem Regis tranfretavit, & ſe guerris abi per regem inhibitis immiſcuit, tam in 
corpore, quam in bonis & forisfecit Regi manerium de Corimallet timul cum una 
Carucat terræ, &c. | 

aRex licentiam dedit Abbati de E. quod proficiſci poſſit ultra mare ad viſitan- 
dum caput Sancti Johannis Baptiſtæ Ambiani, corpora trium regum Coloniæ, fere- 
trum Sancti Franciſci in & Sanctum Jacobum in Galicia, ita quod non pro- 
ſcquetur, aut procurabit quicquam in præjudicium Regis, aut * legum ſuarum, ſicut 
idem Abbas in præſentia Cancellarii Regis per juramentum promiſit. 

Note that Eccleſiaſtical perſons could not go beyond Sea on Pilgrimage 
without licence, noz do any thing in pꝛejudice of the King, oz his Laws, 

b And it is to be obſerved that the King may grant licence to travel beyond 
the Seas, either under the Gzeat Seal, Pꝛivy Deal, oz Pꝛivy Signet, but he 
cannot recal one that is beyond Dea, but by the G2eat Deal, oz Pꝛivy Seal. 

But fo avoiding of tediouſneſs, and heaping many to one end, let us deſcend 
to later times. | | 

e The Letters under the Gzeat Deal, oꝛ Pꝛivy Seal to recal any from be- 
yond Sea, ought to be ſerved by ſome 4 Peſlenger, who upon his oath- is to 
make a certificate thereof in the Chancery, and from thence a Mittimus to be ſent 
into the Exchequer, and thereupon a Commiſſion to be granted to ſeiſe the lands 
and gods of the Delinquent, 

e Mich. 12 & 13 Eliz. It was reſolved by all the Juſtices (except two) that 
a Perchant of London departing the Realm, to the intent to live freely from 
the penalty of the Law, and out of his due obedience to the Queen, and not foz 
any Merchandile, that it was no contempt to the Quien, foꝛ Perchants were ex⸗ 
ceptedout of the ſaid Statute of 5 R. 2. c.2. and by the Common Law Merchants 
might paſs the Sea without licence, though it were not to merchandize. 

It is holden, and ſo it hath been reſolved, that divided Kingdoms under ſeve- 
ral Kings in League one with another are ſanctuaries foz ſervants oz ſubjects 
flying foz ſafety from one Kingdom to another, and upon demand made by them, 
are not by the Laws and liberties of Kingdoms to be delivered: and this (ſome 
hold) is grounded upon the Law in Deuteronomy. Non trades ſervum domino 
ſuo, qui ad te confugerit. | 

When Quten Elizabeths Ambaſſadoz lieger in France, anno 34. of her reign, 
demanded of the French King Morgan and others of her ſubjects, that had com- 
mitted treaſon againſt her, the anſwer of the French King to the Quens 
Ambaſſadoz is truly related in theſe woꝛds. Si quid in Gallia machinarentur, Re- 
gem ex jure inillos animadverſurum; fin in Anglia quid machinati fucrint,Regem 
non poſſe de eiſdem cognoſcere, & ex jure agere. Omnia Regna profugis eſſe libera, 
Regum intereſſe, ut ſui quiſque Regni libertates tueatur. Immo Elizabetham non 
ita pridem in ſuum regnum Mountgomerium, principem Condæum, & alios è gen- 
te Gallica admiſiſſe, &c. and ſo it reſted, | 

B. H.S, in the 28. pear of his Reign being in league with the French King, 
and in enmity with the Pope, who was in league with the French King, ſent 
Cardinal Pool Ambaſſadoz to the French King, of whom King H. 8. demanded 
the ſaid Cardinal being his ſubject, and attaiuted of treaſon, and to that end 
cauſed a Treatiſe to be made (which J have ſen ) that ſo it ought to be done 
jure gentium : ſed non prævaluit. But Ferdinando King of Spain upon requeſt 
made by H.7. to have Edmund de la Pool Carl of Suffolk attainted of High 
Zreaſon by Parliament, anno 19 H.7. at the firſt intending to obſerve the pꝛi⸗ 
vilevge and liberty of Kings, to pzotect ſuch as came to him foz ſuccoz, and pꝛo⸗ 
tection, velivered him not, pet in the end upon the earneſt requeſt of H. 7. and 
Pz0omile that he would not put him to death, cauſed the ſaid Carl to be delivered 
unto him, who kept him in pziſon, and conſtruing his pꝛomiſe to be perſonal 
to himſelf, commanded his ſon Henry after his deceaſe to execute him, who in 
the fift pear of his Reign upon cold blod perfozmed the ſame. 

We could add moze examples of this kind, but (to ſpeak once foz all) — 
purpoſed 


Cap. 5- - eApainſt Maonopolitts. ISI | 


purpoſed to give ſome taſte of every thing pertinent,o2 incident to ſuch things, 
as we have undertaken to treat of, cheſe ſhall ſuffice, 


Dee the Statute of 3 Car. an At to reſtrain the paſſing and ſending of any 3 Car. cap. 2: 


to be Popiſhly bꝛed beyond the Seas. * Mich. io H. 4. 
* Flemensfreme, ſive Flemensfrenthe, interpretatur, Catalla fugitivorum, — 2 


Againſt Monopoliſts, Propounders, and Pro- 
jectors. 


T appeareth a by the Pꝛeamble of this Ac (as a judgment in Parliament) © The Statute of 
that all Gzants of Monopolies are againſt the ancient and Fundamental 322 = 
Laws of this Kingdom, and therefoze it is neceſſary to define what a Ponopo⸗ tore; go 
Iy is. 

b A Ponopoly is an Juſtitution, oꝛ allowance by the King by his Gzant,Com- A Monopoly de. 
million, oz otherwiſe to any perſon oz perſons, bodies politick,o2 coꝛ poꝛate, ot oz — See che 
fo2 the ſole buying, ſelling, making, woꝛ king, oz uſing of any thing, whereby any — Canes 66g 
perſon 02 perſons, bodies politick, oꝛ cozpozate, are ſought to be reſtrained of any & zo in the 2. pc. 
freedom, oz liberty that they had befoze, o2 hindzed in their lawful trade. of the luſtit. 

c Foz the wozd Ponopoly, dicitar, «7s Ai, i. ſolo, , 7@\taucy, i. vendere, © Trin. 44 El. Lib. 
quod eſt, cum unus ſolus aliquod genus mercaturæ univerſum vendit, ut ſolus ven- 11 84.85.le caſe 
dat, pretium ad ſuum libitum ſtatuens: hereof you may read moze at large in that pres” 
caſe, And the Law of the Realm in this point is grounded upon the Law ok 

God, which ſaith, Non accipies loco pignoris inferiorem & ſuperiorem molam, 
quia animam ſuam appoſuit tibi, Thou ſhalt not take the nether oz upper mil- 
ſtone to pledge, fo2 he taketh a mans life to pledge: Whereby it appeareth 
that a mans trade is accounted his life, becauſe it maintaineth his lite; and 
therefoze the Ponopoliſt that taketh away a mans trade, taketh away his life, 
and therefoze is ſo much the moze odious, becauſe he is vir ſanguinis. Againſt 
theſe Jnventers and Pzopounders of evil things, the Moly Ghoſt hath ſpoken, 
Inventotes malorum, &c. digni ſunt morte, Rom. 1. 30. 

That Ponopolies are againſt the ancient and Fundamental Laws of the connercium jure 
Realm (as it is declared by this A) and that the Ponopoliſt was in times paſt, ein commune | 
and is much moze now puniſhable, foz obtaining and pꝛocuring of them we will ef — & — 
demonſtrate it by reaſon, and pꝛove it by authozity. — — 4 

Whatſoever offence is contrary to the ancient and fundamental Laws of the queſun converten- 
Realm, is puniſhable by Law: but the uſe of a Ponopoly is contrary to the an- 4. ni quum eſt 
cient _- —— Laws of the Realm: cherefoze the uſe of a Ponopoly % e, | 
is puniſhable by Law. 


Cataram. 


That offence which — to the ancient and fundamental Laws is ma- 11 H.. 11. 
lum in ſe, The Minoz is pꝛoved by this declaration in Parliament. 

The liberty that the ſubject hath to go to any Clerk in the Kings Court can⸗ W. 1. cap. a). 
not be reſtrained but by Parliament. . 

In 50 E.3. John Peachie of London was ſeverely puniſhed foz pꝛocuring a li⸗ Rot- Par. 30 E. 3. 
cence under the Gꝛeat Seal, that he only might ſell ſweet wines in London. nu. 33. 

Deer in the Pzeambles of 9 E. 3. cap. 1. 25 E. 3. cap. 2. 27 E. 3. & 28 E. 3. Stat. 
Stap. 2 R. 2. c. 1. Si the Dtatute of Magna Cart. c. 3. 31 E. 3. cap. 10. 7 H.. c.g. 
and 12 H. J. c. 6. 1 & 2 Ph. & Mar. c. 14. Rot. Parl. 1 K. 2. nu. 20. 4 R. 2. nu. 39. 
5 R. 2. nu. 89. Forteſcue cap. 35, 36. One of the Articles wherewich William de Rot. Parl. 28 H.5. 
la Pool Duke of Suffolk was charged, was foz pzocuring of divers liberties in . 30. 
derogation of the Comon Law, and hindzance of Juſtice: Note this is an of- 
fence puniſhable, * 


King 
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Mich. 2 & 3 El. 
Dier Manuſcript 
not printed. 


Stat. de 3 Eliz. 


- King Philip and Qusen Mary by their Letters Patents granted to the Paioz, 
Wailifs and Eurgeſles of Southampton and their (ucceſſozs, (fo2 that King Philip 
firſt landed there) that no Wines called Palmſies, bought into this Realm from 
the parts beyond the eas by auy Liege man o2 Alien, ſhould be diſcharged oz 
landed in any other place of the Realm, but only at the ſaiv Town and Pozt of 
Southampton, with a pꝛohibition, that no perſon oꝛ perſons ſhall do otherwiſe up- 
on pain to pay treble cuſtom ; And it was reſolved by all the Judges of England 
that this grant made in reſtraint of the landing of the ſame Wines was againſt 
the Laws and Statutes of this Realm, viz. Magna Carta, 29,30. 9 E. 3. cap.1. 
14 E.3. 25 E. 3. cap-2. 27 & 28 E. 3. Statute of the Staple. 2 R. a. cap. 1. and 
others: and alſo that the aſſeſment of treble cuſtom was againſt Law, and mer- 
ly void. And after at the Parliament holden in Anno 5 Eliz. the Patent, as to 
Aliens, was by a pꝛivate Act confirmed by Parliament, and not foz Engliſh, 

Trin. 41 Eliz. Coram Rege, Rot. 92. Int. Davenant & Hurdys in treſpaſs. Trin. 
44 Eliz. in Lib. 1 1. fo. 84, 85. &c. Edward Darcies caſe, Hil. 7. Jacobi in Lib. 8. fo. 
121,122. &c. the caſe of the City of London. 

The judgment in the ſaid caſe of Ponopolies cited befo2e, Trin. 44 Eliz. was 
the pzincipal motive of the publiſhing of the Kings Bok mentioned in the Pꝛe⸗ 
amble of this Aa, and that Bok was a great motive of obtaining the royal al⸗ 
ſent to this Ac of Parliament, whereof we are now to ſpeak, This Ac mo- 
ved from the Youſe of Commons: the Act is long and in Pꝛint, and need not 
here to be rehearſed : pet will we perule and explain the wozds in the ſeveral 
bzanches of the Act. 


C By his Grant, Commiſſion, or otherwiſe. ] Theſe wows or. 
otherwiſe ] are of a large extent, and are well warranted by this Act, the wozds 
whereof extend not only to all Pzoclamations, Inhibitions, Reſtraints and 
Warrants of aſſiſtance of the Bing, but all Jnhibitions, Reſtraints, and War- 
rantsof aſſiſtance of all oz any of che Pzivy Councel oz any other: and all other 
matters oz things whatſoever, either of the King, oz of all oz any of his Pzivy 
Councel, to the inſfituting,erecting, ſtrengthning, furthering,oz countenancing 
of the ſole buying, ſelling, cc. oz any of them, are declared to be altogether 
contrary to the Laws of this Realm, cc. ut in Statuto. This Ac herein, and in 
the reſidue thereof, is fozcibly and vehemently penned foz the ſuppzeſſion of all 
Ponopolies: foz Ponopolies in times paſt were ever without Law, but never 
without Friends. 


C Sole. ] This wo [ole] is to be applied to Five ſeveral things, viz. 
buying, ſelling, making, wozking and uſing four of which are ſpecial, and the 
laft, viz. (ſole uſing) is lo general, as no Ponopoly can be raiſed, but ſhall be 
within the reach of this Sta tute, and yet foz moze ſurety theſe woꝛds | or of any 
other Monopolies] are added, and by reaſon of theſe wozds | ſole uſing] divers 
pꝛoviſions are made by this Act, as hereafter ſhall appear. 


C Of any thing. ] As the woꝛds befoze were general, ſo theſe woꝛds 
[ of any thing] are of a large extent, Res enim generalem habet ſignificationem, 
quia tam corporea, quam incorporea, cujuſcunque ſunt generis, nature, five ſpeciei, 
comprehendit : and this wozd cauſeth ſome exceptions hereafter to be made, 
whereof we ſhall ſpeak in their pzoper place, 


C Whereby any perſon or perſons, &c. ] Foz this ſt the Statute 
of Magna Carta, ubi ſupra : and this clauſe is impliedly warranted by theſe woꝛds 
Lor of any other Monopolies] in the firſt clauſe of the Purview. 

C Shall be for ever hereafter examined, heard, tried, and de- 
termined by and according to the Common Laws of this Realm, 
and not otherwiſe. } This Act having declared againſt all Ponopolies, xc. 
to 


—— 
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to be void by the Common Law, hath pzovided by this clauſe, that they ſhall 
be eramined, heard, tried and determined in the Courts of the Common Law 
acco2ding to the Common Law, and not at the Councel Table, Star⸗chamber, 
Chancery, Exchequer chamber, oz any other Court of like nature, but only ac- 
co2ding to the Common Law of this Realm, with wozds negative, and not 
otherwiſe : Fo2 ſuch boldneſs the Ponopoliſts tok, that often at the Councel 
Table, Star-chamber, Chancery, aud Exchequer Chamber, Petitions, Infoz⸗ 
mations, and Bills were pꝛeferred in the Star⸗chamber, ec, pꝛetending a con- 
tempt foz not obeying the commandments and claufes of the ſaid grants of Mo⸗ 
nopolies and of Pꝛoclamations, cc. concerning the ſame : foz the pꝛeventing 
of which miſchief this bzanch was added, 


C That all perſon and perſons, . bodies politique and corporate 
whatſoever, which now are, or hereafter {hall be, ſhall ſtand, and be 


diſabled, and uncapable, &c.] This bꝛanch foz further extirpation of all 
Monopolies, diſableth all men, #c. to have, that is, to take any Monopoly, oz 
to uſe, exerciſe, oꝛ put in ure any Ponopoly, xc. whereby the wiſh and deſire 
of the Poet is granted. 


Funditus extirpa Monopolas & Nomopolas 3 
Hic labor, hoc opus eſt 3 Hercule major eris. 

Paucorum nocuit ſcelerata licentia multis, 
Argento mutat dum Monopola piper. 


¶ If any perſon or perſons after the end of forty days next after 
the end of this preſent Seſſion of Parliament ſhall be hindred, grieved, 
diſturbed, or diſquieted, 8c. ] 

By this bꝛanch Sir things are pꝛovided and enacted. 1. Remedy is given 
to the party grieved at the Common Law by actton 02 actions to be grounded up⸗ 
on this Statute. 2. This remedy may be had in the Court of the Kings 
Wench, Common Pleas, and Exchequer, oz any of them, at the elecion-of the 
party grieved. 3. Che party grieved ſhall recover treble damages, and double 
colts, 4. No eſloin, p2otection, wager of Law, aid, payer, pꝛiviledge, injun- 
ion, oz o2der of reſtraint to be allowed in any ſuch action. By | aid pꝛayer ] 
is intended as well the Writ de domino rege inconſulto, as the uſual fozm o 
aid pꝛaper, fo both are to one end, and | o2der of reſtraint ] was added, foz the 
Councel Table, Star-chamber, Chancery, Exchequer Chamber, and the like, 

C 5. If any perſon or perſons ſhall after notice given, &c. cauſe or procure 
any ſuch action to be ſtayed or delayed before judgment, by colour or means of any 
order, warrant, power or authority, ſave only of the Court wherein ſuch action 
ſhall be brought and depending, the perſon or perſons ſo offending ſhall incut the 
danger of Premunire, &c. 

This clauſe extends to the Pꝛivy Councel, Star-chamber, Chancery, Ex⸗ 
chequer Chamber, and the like, andlikewiſe to thoſe that ſhall pꝛocure any war- 
rant, cc. from the King, cc. and ſo it was reſolved by a Committee of both 
Houſes befoze this bill paſſed ; but it extendeth not to the Judges of the Court 
befoze whom any ſuch agion ſhall be bzought, foz befoze judgments, days muſt 
be given by oꝛders of Court, cc. 

C 6. Or aſter judgment had upon ſuch action ſhall cauſe or procure execution 
of or upon any ſuch judgment, to be ſtayed by colour or means of any order, war- 
rant, power or authority, ſave only by Writ of Error and Attaint, the perſon or per- 
ſons Yo offending ſhall incur the danger of Premunire, &c. 

This clauſe is moze general then the fozmer, being the fifth clauſe, foz this 
extendeth alſo to the Judges of the Court where the Action is bzought oz de⸗ 
pending, if any ſtay oz delay be uſed by them after judgment, and ſo it was'te- 
ſolved as is afozeſaid. | 


3b 


Thers 


184 Ve sdinſt Monopoli. Cap.85: 


There be in this Act concerning Ponopolies 02 ſole buying, c. many Pꝛovi⸗ 
ſes. The firſt is, That this Act ſhall not extend to any Letters Patents oz 
grants of pꝛiviledge heretofoze made of the ſole wozking oz making of any 
manner of new manufacture: but that new manufacture muſt have ſeven pꝛo⸗ 
perties, Firſt, it muſt be fo2 twenty one years oz under. Decondly, it muſt 

Concerning new be granted to the firſt and true inventer. Thirdly, it muſt be of ſuch manu- 
manufactufes and fattures, which any other at the making of ſuch Letters Patents did not uſe : 
+ ya gran- fo; albeit it were newly invented, pet if any other did ule it at the making of 
ted, Bec, the Letters Patents, oꝛ grant of the p2iviledge, it is declared and enacted to be 
void by this Act, Fourthly, the pꝛiviledge muſt not be contrary to Law: ſuch 
a pꝛiviledge, as is conſonant to Law, mult be ſubſtantially and eſſentially new- 
ly invented; but if the ſubſtance was in eſſe befoze, and a new addition there- 
unto, though that addition make the fozmer moze p2ofitable, pet it is not a new 
Paſch. 15 Eliz. in Manufacture in Law: and ſo was it reſolved in the Exchequer Chamber,Paſch. 
the Exchequer 15 Eliz. in Bircots caſe fo a p2iviledge concerning the pꝛeparing and melting, c. 
— Bircots of lead oꝛe: fo2 there it was ſaid, that that was to put but a new button to an 
_ old coat: and it is much eaſier to add then to invent, And there it was alſo re- 
ſolved, that if the new manufacure be ſubffantially invented accozding to Law, 
yet no old manufacture in uſe befoze can be p2ohibited, Fifthly, noz miſchievous 
to the State by raiſing of pꝛices of commodities at home. Jn every ſuch new 
manufacture that deſerves a pziviledge, there muſt be Urgens neceſſitas, and evi- 
Rot. Parl. 21 E. g. dens utilitas. Dixthly, no? to the hurt of trade. This is very material and evi⸗ 


nu. 29. dent, Deventhly, noz generally inconvenient, There was a new invention 
22 E.4.Ca.g, found out heretokoze, that Bonnets and Caps might be thickned in a Fulling 
7 E.6.ca.6, mill, by which means moze might be thickned and fulled in one day then by the 


1 Jacobi ca.s. labours of Fourſcoze men, who got their livings by it. Jt was o2dained that 


Eonnets and Caps ſhould be thickned and fulled by the ſtrength of men, and not 
in a Fulling mill, foz it was holden inconvenient to turn ſo many labouring 
men to idleneſs. Ik any of theſe ſeven qualities fail, the pꝛiviledge is wecla⸗ 
red and enacted to be void by this Act: and yet this Ac, if they have all theſe 
p2operties, let them in no better caſe then they were befoze this Ac. 

: The ſecond P2oviſo concerneth the p2iviledge of new manufactures hereafter 
— to be granted: and this alſo mult have ſeven pꝛoperties: firſt, it mult be foꝛ the 
hereafter to be term of fourteen pears oz under: the other fix pꝛoperties muſt be ſuch as are 
granted, &c. afozeſaid, and yet this Act maketh them no better then they ſhould have been if 

this Act hadnever ben made, but only except and exempt them out of the Pur⸗ 
view, and penalty of this Law, 

The cauſe wherefoze the pꝛiviledges of new manufactures either befoze this 
Act granted, 02 which after this Ac ſhould be granted, having theſe ſeven pꝛo⸗ 
perties, were not declared to be god, was, fo2 that the reaſon wherefoze ſuch a 
pꝛiviledge is god in Law is, becauſe the inventer bzingeth to and foz the Com⸗ 
monwealth a new manufacture by his invention, coſt and charges, and therefoze 
it is reaſon that he ſhould have a pꝛiviledge top his reward (and the incourage⸗ 
ment of others in the like) foz a convenient time: but it was thought that the 
times limited by this Ac were to long foz the pzivate, befoze the Common- 
wealth ſhould be partaker thereof, and ſuch as ſerve pziviledged perſons by the 
ſpace of ſeven pears in making oz wozking of the new manufaqure (which is the 
time limited by law of Appzenticehod) muſt be Appzentices oz Servants till 
during the reſidue of the pziviledge, by means whereof ſuch numbers of men 
would not apply themſelves thereunto, as ſhould be requiſite foꝛ the Commons 
wealth, after the pziviledge ended, And this was the true cauſe wherefoze both 
foz the ne — and foz the time to come, they were left of ſuch fozce, as 
they were befoze the making of this Act. 99 

The third pꝛo vilo is, That this Act ſhall not extend oz be pꝛeſudicial to any grant 
o2 p2iviledge, power o2 authozity heretofoze made, granted, allowed, oz confirmed 
by any Act of Parliament now in fozce, ſo long as the ſame ſhall Co continue in 
kozce. This was added foz that the City of London, and other Cities and - 
rougys, 
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rouchs,xc. have ſome pꝛiviledges foz buying, ſelling, xc, by Aas of Parliament. 
Foz example, The ſtat. of x N 2 Ph. & Mar. giveth a Pꝛiviledge to Cities, Bo⸗ 
roughs, Towns co2pozate, and Parket Towns, foz the ſale by retail of certain 
Mares and Perchandizes, and ſome other Acts of Parliament in like caſe ; all 
which do pꝛove, that ſuch pziviledges could not be granted by Letters Patents, 


But ſpecially this clauſe was added in reſpec of the generalicy of thele wozbs 


ſole uſing. | 
— $2 Pꝛoviſo. P2ovided alſo, and it is hereby further intended, detlated 
and enaged, that this Ac, cc. ſhall not in any wiſe extend, oz be p2ejudicial 
unto the City of London, &c. 

By this Pꝛoviſo, not only the G2ants, Charters,andLetters Patents to any 
City oꝛ Town Cozpozate, æc. but alſo the cuſtoms uſed within the ſame, are 
excepted out of this Act : which meth to me moze then ned, becauſe the firſt 
clauſe of the Purview of this Act doth extend but to Commiſſions, Gzants, Li- 
cences, Charters, and Letters Patents, 

The fifth P2oviſo doth except out of the Purview and penalty of this Statute 
four things,but leaveth them of the like fozce and effec, and no other, as this Act 
had never been made. Firſt, the pziviledge concerning pzinting made oz hereafter 
to be made. Secondly, Commillions, Gzants, and Letters Patents made oz here- 
after to be made foz oz concerning the digging, making, oz compounding of Halt⸗ 
peter oꝛ Gunpowder, Thirdly,oz the caſting oz making of Ozdnance, oz ſhot foz 
Oꝛdnance. Fourthly,Gzants and Letters Patents heretofoze made, oz hereafter 
to be made of any Office oz Offices heretofoze erected, made,oz oꝛdained, and now 
in being, and put in execution, (other then ſuch Dffices as have ben decried by any 
his Pajeſties Pꝛoclamations.) So as to the thing by this Bzanch ercepted, Four 
things are required. Firſt, that it be an Office. This extendeth only to lawful 
Offices fo divers cauſes, 1. It was neceſſary to except lawful Offices in reſpect 
of theſe wozds| ſole uſing, ] 2. Offices are duties, ſo called, to put the Officer in 
mind of his duty. 3. That which is void and againſt Law, is no duty, unleſs it be 
not to uſe them. 4. Such as are erected againſt Law, are Ponopolies and Dppzeſ- 
ſions of the people, and no Offices, 5. Jn Acts of Parliament lawful Offices are 


intended, as in like caſes hath been often adjudged : therefoze unlawful Offices |; 8. g. 


are all taken away by this Act, and lawful Offices remain and continue. 


I & 2 Ph. & Mar. 
cap. 7. 


7zt. 


Pl. com. 246. b. 


Decondly, that it be an Office heretofoze erected, By this Act the erection of 11 H. 4 80. 
all new Offices, which were not ereced befoze this Ac, are wholly taken away, 4 E-4-31-pl-2- 


Thirdly, that it be now in being, and put in execution. Though the Difice 
were erected befoze this Act, yet if it were not in being and put in execution the 
19 day of February in the 21 year of the Reign of King James (at what time 
this Parliament begun) it is clearly taken away by this Act, 

Fourthly, that it be ſuch an Office as hath not been decried (fo2 ſo is the Re- 
tod of Parliament, and not | decreed] as it is in the pzinted bak) by any of his 
Majeſties Pꝛoclamations: foz all ſuch Dffices as be decried, that is, either foꝛ⸗ 
bidden, oz pꝛohibited by any of his Pajeſties Pzoclamations, oz where the party 


See the Proclama- 
tion bearing date 
10 July, An.19 Ja. 
Regis,and another 


grieved is left to his remedy at the Common Law by any Pzoclamation, they Proclamationbear 
be alſo decried; foz being contravy to the Laws of this Realm, as it is declared ing date, 20 Marr! 


and enacted by this Act, they are aſſo decried with a witneſs, and can never be 
granted hereafter. 

The fifth Pzoviſo concerning the making of Allom, oz Allom⸗Mines, needed 
not,fo2 they belong to the Subject in whoſe ground ſoever the Care is: and there- 
koze any pziviledge thereof cannot be granted, but in the Kings own ground. 

The ſixth Pzoviſo concerns the Poſtmen of New-Caſtle,xc, This clauſe was 
inſerted in reſpect of theſe wozds | ſole uſing, ] 

The reſt of the P2oviſoes concern particular perſons, and do exempt and ex⸗ 
cept certain ſuppoſed pziviledges out of the Purview and penalty of this Law, 
but leaveth them of like fozce and effect, as they were befoze the making of it. 

But it is to be obſerved, that all the Pzoviſoes after the Sixth, extend only to 
the luppoſed p2iviledges therein particularly mentioned, already granted, and not 
to any to be granted hareafter, B b 2 CAP. 


An. 19 Ja. Regis. 


Cap.86 


The Statute of 


21 Jac. cap.z3. 


In Exilio Hu- 


gonis. 


Rot. Parliam. 


50 E. 3. nu. 17. 
& 28. 
See 28 H. 6. nu. 30. 


o. before. 


he Purview of 
the Act of 21 Ja. 


C4.3, 
The offence de- 


ſcribed 


Hil. 2 Jac.lib.9. 
fo.36.b.the caſe 
penal Statutes. 
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CAP. LXXXVI. 


Againſt thoſe that obtain power to diſpence with 
penal Laws, and the forfeitures thereof. 


| | be appeareth by the Pꝛeamble of this Act, that all Gꝛants of the benefit of 


any penal Law, o2 of power to diſpence with the Law, oz to compound foz 

the fozfeiture, are contrary to the ancient fundamental Laws ok this Realm, 
It was one of the Articles wherefoze the Spencers in the Reign of King E. 2. 
were ſentenced, that they pꝛocured the Bing to make many Diſpenſations, Per 
lour malveis counſell defeaſant ceo que le Roy ad grant per Parliamrnt per bone 


advice. 
In 50 E.3. Richard Lions a Perchant of London, and the Lo, Latimer, were 


ſeverally ſentenced in Parliament foz pzocuring of Licences and Diſpenſations 
to tranſpoꝛt Wols, cc. 


I is declared and enacted, that all Commiſſions, Grants, Licences, 
Charters, and Letters Patents, heretofore made or granted,to any 
perſon or perſons, bodies politick or corporate, of any power, liberty, 
or faculty, to diſpence with any others, or to give licence or toleration 
to do, uſe, or cxerciſe any thing againft the tenure or purport of any 
Law or Statute, or to give, or make any warrant for any ſuch diſpen- 
ſation, licence or toleration to be had, or made, or to agree, or compound 
with any others for any penalty or forfeitures limited by any Statute, 
or of any grant or promiſe of the benefit, profit, or commodity of any 
forfeiture, penalty, or ſum of money, that is or ſhall be due by any 


| Statute before Judgment thereupon had, and all Proclamations, In- 
; hibitions, Reſtraints, Warrants of aſſiſtance, and all other matters and 


things whatſoever, any way tending to the inſtituting, erecting, 
ſtrengthning, furthering or countenancing of the ſame or any of 
them, are altogether contrary to the Laws of this Realm, in no wiſe 
to be put in execution. 

And ſhall be for ever hereafter examined, heard, tried and determi- 
ned by and according to the Common Laws of this Realm; and not 
otherwiſe, &c. 

Provided alſo, that this Act ſhall not extend to any Warrant or 
Privy Seal made or directed, or to be made or directed by his Majeſty, 
his Heirs or Succeſſors to the Juſtices of the Courts of Kings Bench, 
Common Pleas, Barons of the Exchequer, &c. and other Juſtices for 
the time being, having power to hear and determine, &c. to com- 
pound, &c. 

This Act moved from the Youſe of Commons, Now let us peruſe, firſt, the 
woꝛds of the Purview of this Ac, and ſecondly, of this P2oviſo, 

Jn and by the Purview Five things are declared and enacted to be void, and 
contrary to the ancient fundamental Laws of this Realm. Firſt, all Commiſli- 
ons, Licences, Charters, and Letters Patents of any power, liberty oz faculty, 
oz to give licence oz toleration to do, uſe, oz exerciſe any thing againſt any Law 


of 92 Dtature. The reaſon hereof is — erpzefſed by the reſolution of all the 


tes, whereunto we refer you. 


Judges of England, in the caſe of penal 
C 2 Or 
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C 2 Or to give or make any warrant for any ſuch diſpenſation, li- 
cence, or toleration. ] Foz this branch allo, ſe the ſaid caſe of penal Sta⸗ 
tutes, ut ſupra. „ 3 3 I why, live - . * 

C 3 Or to agree or compound with any others for any penalty or 
forteitures limited by any Statute. ] By this b2anch, all-Conuymillions to 
agree 02 compound with any'othors tod any penalty oz 1 iny 
Statute, are declared to be 2 and againſt the ancient — * Laws of 
the Realm, The great inconv te hereof appeared in thep2st@dings of Emp- 
ſon and Dudley, in the Reign of King H.7. who had the Office of Paſters of the 
fozfeitures : and by colour of their Commiſſion and Office, did moſt intolera⸗ 
bly and unlawfully opp2eſs, burden, and depauperate the Pubjects. Let them 
which follow their ſteps be afraid of their fearful end: Qui corum veltigia ſe- 
quuntur, eorum exitus perhorreſcant. The like oppzefſion was uled by certain 
Commiſſioners foz compoſitions to be made foz o s committed againlt pe- 
nal Statutes, in the Reign of Queen Mary. This Bꝛanch hath ſtrucken at che 
rot, and pꝛevented this miſchief foz ever hereafter, 

C 4 Or of any grant or promiſe of the benefit, profit, or commo- 
dity of any forfeiture, penalty, or ſum of money, that is or ſhall be 
due by any Statute before judgment thereupon had. ] This bzanch vc- 
clareth not only the grant to be vold, and againſt the Laws of this Realm. foz 
the which, ſe the reſolution of all the Judges in the ſaid caſe of penal Sta⸗ 
tutes, ubi ſupra,) but the pzomile thereof alſo, And the reaſon that che Judges 
pield there, is notable, in theſe woʒos, For that in our experience i maketh the 
more violent and undue proceeding againſt the Subject, to the ſcandal of Juſtice, 
and offence of many. Do as the grant o2 pꝛomiſe of any fozfeiture befoze judg- 
ment, is both againſt Law, and inconvenient. And if it be ſo in caſe of a foz- 
feiture oꝛ penalty; much moze in caſe of life and death, foz the fazfeicure, #c. 
of any man to be begged, befoze he be duly and lawfully attainted. Fo2, as the 
Judges ſay, there is the moze violent aud undue p2oceding againſt the ſubject 
to the ſcandal of juſtice,and the offence of many: and thereloze ſuch beggers are 
offenders, wozthy of ſevere puniſhment. 


Againſt theſe hunters foz blood che P2ophet ſpeaketh thus, Perüt ſanctus de Micah 7. 2. 


terra, & rectus in hominibus non eſt, omnes in ſanguine Inſidiantur, vir fratrem ſuum 
ad mortem venatur, There is not a godly man upon earth, there is not one 
righteous amongſt men, they all lie in wait foz blod, and every man huntech 
his bzother to death. 

C 5 And all Proclamations, Inhibitions, Reſtramts, Warrants of aſ- 


ſiſtance, and all other matters or things any way tending to the inſti- 
tuting, erecting, ſtrengthning, &c.] This is the like clauſe, and is fo to 
be expounded, as befoze hath been in the Chapter of Monopolies. 

Concerning the ſaid Pꝛoviſo, the Judges befoze whom the cauſe dependeth, 
and that have power to hear and determine the ſame, who are pzeſumed to be in- 
different between the King and the Dubject, map by warrant oz Pꝛivp Deal, xc, 
compound, cc. foz the King only, after plea pleaded by the defendant. 

There is another Pzoviſo concerning Letters Patents, oz Commiſſious foz 
licenſing oz keeping of any Tavern, oz ſelling, cc. of Mines, cc. oz foz-the ma- 
king of any compoſitions fo ſuch licenſes, ſo as the benefic of ſuch compoſitions 
be reſerved, and applied to oꝛ foz the uſe of his Pajeſty, his Peirs oꝛ @ucceſlozs, 
and not foz the pzivate uſe of any other perſon oz perlons. | 

The repoꝛt of the ſaid caſe of penal Statutes was a pzincipal motive of the 
Kings Bok, mentioned in the pzeamble of this Act: Aud that Bok amongit 
other juſt and weighty cauſes moved the King to give his Royal aſſent to this 
Ac of Parliament, gc. whereof we have ſpokeu. 


CAP. 
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Cap. 87. 


Stat. de An. 31 Jace 
cap. 2. 


CAP. LXXXVII. 
Againſt Concealors enn bominum genus) 


and all pretences of Concealments whatſoever. 


Hat the Kings Majeſty, his Heirs, or Succeſſors, ſhall not at any 
time — ſue, impeach, queſtion, or implead any perſon 
or perſons, bodies politick, or corporate, &c. 

The Act is long, and ned not here be rehearſed, Yet will we peruſe and 

explain the ſeveral bꝛanches and parts of the Act. | 
Befoze the making of this Statute,in reſpect of that ancient pꝛerogative of the 
Crown, that nullum tempus occurrit Regi, the titles of the King were not re- 
ſtrained to any limitation of time, fo2 that no Statute of limitation that ever 
was made, did ever limit the title of the King to any Pannozs, Lands, Tene- 
ments oz Þereditaments, to any certain time. And where many Recozds and 
other Puniments, making god the eſtate and intereſt of the Subject, either by 
abuſe oz negligence of Officers by devouring time were not to be found; by 
means whereof,certain indigne and indigent perſons p2ying into many ancient 
titles of the Crown, and into ſome of later times concerning the poſſeſſions of 
divers and ſundry Biſhopzicks, Dean and Chapters, and the late Ponaſte ries, 
Chaunteries, cc. of perſons attainted, and the like, have paſſed ſurreptitiouſly 
in Letters Patents, oktentimes under obſcure and general wozds, the Pannozs, 
Lands, Tenements, and Yereditaments ok long time enjoyed by the Dubjecs 
of this Realm, as well Eccleſiaſtical as Tempozal : Now to limit the Crown 
to ſome certain time, to the end, that all the Subjects of this Realm, their Heirs 
and Ducceſſozs, may quietly have, hold, and injop, all and ſingular Pannozs, 


Lands, Tenements, and Yereditaments, which they, their anceſtozs, oz pꝛede⸗ 


The firſt part. 


Rot, Par. 11 H. 4+ 
nu. 23. not im- 
printed. 


ceſloꝛs, oz any other, by, from, oz under whom they claim, have of long time 
enjoyed; this Act was made and moved from the Youſe of Commons, the bo- 
dy whereof conſiſteth of thze parts. Firſt, That part which above is in part 
rehearſed, conſiſteth on Thꝛie Bꝛanches. 


Firſi, That the King, his Heirs or Succeſſors, ſhall not at any time 
hereafter, ſue, impeach, queſtion, or implead any perſon or perſons bo- 
dies politick or corporate, for, or in any wiſe concerning any Mannors, 
&c. Secondly, Or for, or concerning the revenues, iſſues, or profits 
thereof. Thirdly, Or make any title, claim, challenge, or demand, &c. 


This part is excluſive and negative: and herein 6 things are to be obſerved. 
1. This clauſe extendeth to all manner of ſuits,#c.either in Law, oꝛ in Equity. 
2. To all manner of Courts whatſoever.3. It extendeth not only to all manner 
of ſuits, but to all impeachments, queſtionings, impleadings, making ok title, 
claims, challenges oz demands. 4. Under theſe wozds | right and title] not only 
bare rights and titles are compzehended, but real eſtates alſo. 5. Not only 
ſuits, ct. fo2 o2 concerning any Mannoꝛs, cc. but fo2 02 concerning the revenues, 
iſſues, oꝛ p2ofits, cc. and this extendeth to the ancient demeang of the Crown, 
which are mentioned to be reſtrained by an Act of 11 H. 4.6. So as all Writs of 
Scire fac* 02 other Pꝛoces upon any Recozd; all infozmations of intruſion, oz 
charging any man as Lailiff: all finding of Offices, either of intitling the 
King, oz of infozmation, are reftrainev,not only within'theſe woꝛds [ impeach or 
queſtion | but alſo within theſe wo2ds | or make any title, claim, challenge, or 
demand ] which are large and beneficial words, and all other ſnits, we 

what 


Cap. 8). « Apainſt Concealers. 


189 


what kind 02 nature ſoever. But this Negative clauſe muſt have Four inci- 
dents, 1. The Kings right and title muſt accrew unto him above ch:&ſcoze 
years paſt befoze the 19 day of February, in the 21 year of King James; which 
was the day of the beginning of this Parliament. The reaſon hereof was, that 
if any title of eſcheat, fozfeiture, cc. accrewed within thzeeſcoze years, then it 
ſhould be out of this Ad: foꝛ generally the time of limitation to bar the Ming 
was thz&eſcoze years, but ſuch right oz title muſt now be in eſſe. 2. Unleſs the 
King or his progenitors, &c. or any, under whom he or they claim, have been an- 
ſwered by force and virtue of any ſuch right or title to the ſame, the rents, re- 
venues, iſſues or profits thereof within threeſcore years, &c. In this bzanch theſe 
wozds | by force and virtue of any ſuch right or title] were materially added, foz 
otherwiſe if the King had been anſwered the rents, revenues, cc. by reaſon oz 
pꝛetext of Wardſhip, pzimer ſeiſon, extent, oz the like, it might have made a 
doubt whether ſuch an anſwering of the revenues, #c. had ben within this Act ; 
which doubt is cleared, that it muſt be by fozce oz virtue of any ſuch right oz 
title, whereby the King impeacheth the ſtate of the ſubject. 3. Or that the ſame 
have been duly in charge to his Majeſty, or to the late Queen Elizabeth within the 
ſpace of threeſcore years. Duly in charge in judgment of Law, is the roll of the 
pipe: foz although a note befoze the Auditoz oz any other may be a mean to 
to bzing it in queſtion, and to be put in charge, yet that is not in judgment of 
Law ſgid to be duly in charge, unleſs it be in charge in the pipe. 4. Or have 
ſtood in ſuper of record within the ſaid ſpace of threeſcore years. Jt cannot ſtand 
in ſuper, unleſs the thing in queſtion were befoze duly in charge. 

But there is a god Pꝛoviſo added towards the end of this Ac, viz. that no 
putting in charge, or ſuper, or anſwering of the farm rents, revenues, or profits, &c. 
in four caſes ſhall be within this Act, viz. By force, colour or pretext of any Let- 
ters Patents of concealments : They were called Letcers Patents of conceal- 
ments, becauſe either they had a clauſe befoze the habendum : quæ quidem ma- 
neria nuper fuerunt à nobis concelata, ſubtracta, vel injuſte detenta, oz to the like 
effect; oz elſe a Pꝛoviſo after the habendum to the like effec. Letters Patents 
of concealment were granted in Quten Maries time; and the firſt that J find, 
were granted to Dir George Howard: and in all ſucceving Acts of Parliament 
of confirmation of Letters Patents, Letters Patents of concealment are er- 
cepted, 

2. Or defective title. By Letters Patents paſſed by the warrant of certain 
Commiſſioners under the Gzeat Seal foz compoſitions of defecive titles, p2c- 
tending the ſame to be foz the Kings benefit, and ſafety of the ſubjec, in which 
Letters Patents no wozds of concealment, #c. are mentioned, but pet upon the 
matter, they were ſuppoſed to be concealed, #c. from the Crown, 

3. Or of lands, tenements or hereditaments out of charge. This was a new de- 
vice to have a certificate, that they were not in charge, and then to take agrant 
from the Ring, foz a very ſmall compoſition, cc. And theſe were but inventi- 
ous and ſubtil devices to deceive the King, to rob him of his tenures, and to the 
infinite vexation and trouble of the ſubject, all which miſchiefs are now re⸗ 
medied by this Act, 5 

4. Or by force, colour or pretext of any Cormnmiſſion ot other authority to find 
out concealments, defective titles, or land, &c. out of charge. This was a neceſſa- 
ty clauſe to be added, foz of this kind there were infinite numbers, 

Dut of this firlt part all liberties and franchiſes be excepted, 


C And that every perſon and perſons, bodies politick and corpo- 
rate, their heirs and ſucceſſors, and all claiming from, by, or under 
them, or any of them, for and according to their ſeveral eſtates and 
intereſts, which they have, or claim to have in the ſame reſpectively, 
ſhall hereafter quietly and freely have, hold and injoy againſt his Ma- 
jeſty, his heirs and ſucceſſors, &c. 


This 


The ſecond pate. 
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The third part. 
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This is the ſecond part of the body of the Act, and as the firſt part is Nega- 
tive and excluſive of the right and title of the King, ſo this part is Affirmative, 
and eſtabliſhing the ſtate of the ſubject, 8 

The miſchief befoze this Statute was in two ſozts,viz. either when the King 
had any eſtate veſted, oz continued in him: oz where the Bing had but a bare 
right? Fo2 example, the Kings tenant ſeiſed of lands, c. in fee is attainted of 
felony, and dieth, the King hath a real eſtate in him: but if befoze the felony 
the Kings tenant were diſleiſed, and after is attained, and dieth, now hath the 
King but a bare right. Jn both theſe caſes, & ſic in ſimilibus, the ſubject is pꝛo⸗ 
vided foz by this Act, both by the firſt part, and by this alſo: foz where in this 
part it is ſaid, according to their and every of their ſeveral eſtates and intereſts 
which they have or claim: If they have an eſtate, and the King but a bare right 
oz title, then are they within theſe woꝛds | which they have j and if the King hath 
a real eſtate in him, then are they within theſe woꝛds ¶ or claim]: ſo as the re⸗ 
medy is applied to both the milchiefs. Again, the wozds in this part are fur- 
ther, have held, or enjoyed. That is, where the ſu%vject hath an eſtate, and the 
King but a bare right oz title, 

C Or taken the rents, iſſues, revenues, or profits thereof. *] Theſe 
woꝛds extend to all caſes where the real eſtate is in the Bing: Mereby is un⸗ 
derſtod the actual taking of the rents, iſſues, revenues, oz p2ofits by one that 
claims an intereſt in the land: fo albeit the King may in Law charge him as 
Wailif, yet without queſtion, de facto, he did take the rents, iſſues, revenues 
and pꝛofits, and that ſufficeth to anſwer the letter and meaning of this Act. 

Mozeover, the woꝛds of this part are, | againſt him, his heirs or ſucceſſors. ] Do 
admit in the caſe put befoze, the Kings tenant being diſſeiſed, as is afo2eſaid, 
befoze his attainder of felony, that that diſſeiſo2 had been diſſeiſed, 02 had moꝛga⸗ 
ged the land befo2e this Statute, this Act in this caſe barreth the King of his 
right and title, and to that end wozketh upon the ſtate of the diſſeiſo2 02 Mo2 - 
gage; but yet the firſt Diſleiſo2 oz the Pozgager foz the condition perfozmed 
02 bzoken may re-enter foꝛ the wo2ds of this part be | againſt the King, his 
heirs and ſucceſſors ] ſo as the bar ts only againſt them: and every ſubject ſhall 
take benefit of this Act, fo2 the Kings right and title is thereby utterly barred : 
and there is a ſaving hereafter in this Act to all perſons, #c. other then the 
King, cc. all ſuch right, #c. as they ought to have had befoze this Act. 

This part extendeth not to liberties and franchiſes. 

Now followeth che third part of the Purview of this Act. 


And furthermore that every perſon or perſons, bodies politick and 
corporate, their heirs and ſucceſſors, &c. ſhall quietly and freely have, 
hold, and enjoy all ſuch Mannors, &c. as they now have, claim, and 
injoy, &c. againſt all and every perſon and perſons, their heirs and aſ- 
ſigns having, claiming, or pretending to have any eſtate, right, title, 
intereſt, claim or demand whatſoever, &c. by reaſon, or colour of any 
Letters Patents, or grants upon ſuggeſtion of Concealment, or wrong- 
ful detaining, or not being 1n charge, or defective titles, or by, from, 
or under any Patentees, &c. of or for which Mannors, &c. no ver- 
dict, &c. 

This part ſecures the ſubject againſt the ſubject, viz. againſt Patentes and 
Gzantees of concealments,vefective titles, oꝛ lands not in charge, and all claim- 
ing under them. A beneficial Law both foz the Church and Commonwealth, 
in reipec of the multitude of Letters Patents and Gzants of theſe natures and 
qualities, and many of them of large extents, and in general wozds, and had 
paſled thzough the hands of many indigent and needy perſons, xc. 

This part extendeth to Liberties and Franchiſes, which the Fozmer two 
parts dio not. n. 


— 
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The two firſt Pꝛoviſoes are plain, and in effec are included in the body of 
the Act, The ſecond Pꝛoviſo was neceſlary to pꝛeſerve tenures : the ſaving nerd⸗ 
eth no explanation. The third P2oviſo is particular and evident. The fourth 
Pꝛoviſo, Provided alſo, and be it enacted, that where any fee farm rent, &c. This 
was added foz the p2eſerving of the Kings fee farms and rents cut of ſuch 
MWanno2s, #c. which are eſtabliſhed and made ſure by this At, Foz example: 
King E. 6. did grant the Pannoz of D. which came to him by the Statute of 
Chanteries to J. S. and his heirs, reſerving a fe farm, oz any other rent, which 
grant fo2 ſome imperfection was inſufficient in Law to paſs the ſaid Pannoꝛ, 
and yet is eſtabliſhed and made ſure by this At, This Pꝛoviſo maketh god the 
fee farm oz rent to the Bing, if he hath ben anſwered the ſame by the greater 
part of ſixty years laſt paſt, | 
The laſt Pꝛoviſo is particular and evident, 
Df the benefit of this Act, the peo do participate as well as the rich, foz here- 
by (amongſt other things) above an hundzed Lay Yoſpicals having had Pzicſts 
within them in thoſe days to pꝛap and ſing foz Souls, cc. (if need were) are 
eſtabliſhed againſt all verations and pꝛetences of concealments, 
Dee an excellent Act made againft theſe Harpyes oz Helluones, that under ob- See 35 El.ca.22. 
. ſcure wozds endeavoured ſurreptitiouſly, in a Patent of concealment, to have che worthy 
ſwallowed up the greateſt part of the poſſeſſions of that ancient and famous See this caſe ar 
Biſhopꝛick of Norwich, which by the induſtry and pzoſecution of the then $t- large in the 4. part 
tozney general was overth2zown, and yet foz moze ſurety in a matter of ſo great of che Infticures, 
6 weight p2eferred a Bill in Parliament foz eſtabliſhing of the Eiſhopzick, which ca 2 
in the end paſſed as a Law, anno 39 El. ubi ſupra, 5 


Triſtius haud illis monſtrum, nec ſævior ulla 
Peſtis & ira Dei ſtygiis ſeſe extulit undis: 
Virginei volucrum vultus, fœdiſſuna ventris 
Proluvies, uncæque manus, & pallida ſemper 
Ora fame. 


C AP. LXXXVIIL 


Againſt Vexatious Relators, Informers, and Pro- 
mooters upon penal Statutes, 


Hat all offences hereafter to be committed againſt any Penal Sta- Statutum de 21 
tute, for which any-common Informer or Promooter may law J. Reg. c 4. 
fully ground any popular action, bill, plaint, ſuit or information, &c. 
ſhall be commenced, ſued, profecuted, &c. before the Juſtices of Aſ- 
ſiſe, Juſtices of Niſi prius, &c. in the Counties where the offences 
were committed, and not elſewhere. | 1 
Whereas a god and pꝛofitable Law was made in the 18 year of Queen Eliz. 18 El. ca. 4. 
fo2 the eaſe and quiet of the Subjec, and fo2 the regulating of Jnfozmers up⸗ 
on penal Statutes, inflicting cozpozal puniſhments in certain caſes upon them: 
And whereas two other god Laws were made foz the ſame ends, the one in the 23 Et. ca.s. 
28 year, and the other in the 31 year of the ſaid late Quens Reign, which El.ca.10; 
pet ſtand and remain in fozce : yet theſe Acts did not meet with all the miſchiefs 
and grievances offered to the @ubjec by the Relatozs, Jnfozmers, and Pzomo- 


ters, (turbidum hominum genus) but thefe four miſchiefs and grievances re- 
mained ſtill, | _—_ 
C e | : F irſt. 


— 
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13 E. 1. Stat. de 
Win ton. 


Firſt, many penal Laws obſolece, and in time grown apparently impoſſible, 
oꝛ inconvenient to be perfozmed, remained as ſnares, whereupon the Relato2, 
Infozmer oz Pzomoter, did ver and intangle the Subject; Such as were the 
Statutes made anno 37 E 3. cap. 3. concerning the pzices of Poultry, and 34 E. 3. 
cap. a0. concerning Tranſpoztation of Cozn, 3 E. 4. cap. 2. concerning Cozn 
not to be bꝛought into the Realm, and 4 H. 7. cap 9. concerning the pꝛices of 
Pats and Caps, and 14 R. 2. cap. 7. concerning the paſling of Tyn out of the 
Realm, and 15 R. 2. cap. 8. Concerning the carriage of Tyn to Calice, and 
4 H.5. cap.3. concerning making Pattens of Alp, and 4 H. 7. cap. 8. concer- 
ning the pzices of Bꝛoadcloth, &c, and 11 H. 7. cap. 2. concerning Uagabonds, 
unlawful Games, and Alehouſes, ct. and one other Statute in the 19 pear of 
H. y. cap. 12. concerning thoſe matters, and 11 H.6.cap. 12. concerning Maxchan⸗ 
dlers, and the pꝛice of Candles, and 34 H. S. cap. 7. concerning the ſale of Wines, 
and 28 H 8. cap. 14. concerning the pꝛices Wines, and 27 H. 8. Stat. de Monaſte- 
riis, concerning keeping of houſe and houſholds upon ſcites of Ponaſteries, tc, 
and 4 H. 7. cap.19. concerning houſes of Yusbandzy and Tillage, and 7 H. 8. 
cap. 1. concerning letting down of Towns, and 27 H. 8. cap. 22. concerning 
decay of Ponſes and Inclolures, and 5 E. 6. ca. 5. foz the maintenance of Tillage, 
Ec. and 5 Eliz. ca. 2. foʒ maintenance and increaſe of Tillage, and 14 R. 2. ca. 4. 
8 H. s. ca. 23. and 5 E. 6. cap. 7. concerning the buying of Mol, Wollen yarn, 
tür and 33 H. 8. ca. 5. concerning the keeping of great Pozles, the Statute of 

Wincheſt. in the time of E. 1. concerning Yarneſs and Arms, Artic, ſuper Cart. 
c. 20. concerning making of Rings, Croſſes, and Locks, and 37 E. 3. cap 7. that 
makers of white veſſel ſhould not guild, and 2 H. 5. ca. 4. Stat. 2. that Goldſmiths 
ſhould not take mo2e then fozty ſir ſhillings eight pence foz a pound of Troy ſil⸗ 
ver guilt, and 2 H.6.ca.14. that no filyer ſhall be bought foz moze then thirty ſhil- 
lings the pound of Trop, and 2 H. 4. ca. 6. againſt the bꝛinging in of Coin of 
Flanders, Scotland, and other Fozrain Coin, and 1 ; R. a. ca. 8. and 4 H.4. ca.25. con⸗ 
cerning the pꝛices ol Yay and Oats ſold by Yoſtlers, and 4 & 5 Ph. & Mar. cap. 5. 
concerning the putting to ſale of coloured Cloth: and another part of the ſame 
Statute concerning the myſtery of making, weaving, oz rowing of Wollen 
cloth, cc. and 18 El. ca.16. foz toleration of certain Clothiers to dwell out of 
Towns cozpozate : and many other unneceſſary Statutes unfit fo this time, about 
the number of thꝛerſcoꝛe, are repealed by an Ac made at this Parliament in the 
21 year of the Reign of King James, as by that Act appeareth: and many like Acts 
are not continued, as by the conference between that Ac and other foꝛmer Acts of 
continuance may appear: So as theſe ſnares that might have lien heavy upon 
the ſubje,by this and other fozmerDtatutes,either are repealed oz not continued. 

The ſecond miſchief was chat common Anfozmers,and many times the Kings 
Attozney dzew all Jnfozmations foꝛ any offence, in any place within the Realm 
of England againſt any penal Law, to ſome of the Kings Courts at Weſtminſter, 
to the intolerable charge, vexation, and trouble of the Subject; and it was feared 
that Weſtminſter Hall would labour of an Apoplery by dzawing up all Suits un⸗ 
to it, as the natural body doth tabeſcere, when the humours of the body are dzawn 
up unto the head, which in the end (if it be not pzevented) turneth to an Apo⸗ 


plexp. 

The third miſchief was, that in Jnfozmations, cc. the offence ſuppoſed to be 
againſt the penal Law, and to be committed in one County, was at the pleaſure 
of the Infozmer #c. alledged in any County where he would, where neither 
party no2 witneſs was known, againſt the right inſtitution of the Law, that the 
Jury (foz their better notice) ſhould come de vicineto of the place where the fac 
was committed, 

The fourth miſchief was, that in divers caſes the party Defendant in Inkoz⸗ 
mations o2 Actions upon the Statute, were dziven to plead (pecially, which 
was both chargeable and dangerous to him, if his plea were not both ſubltantial 
and fozmal alſo, _ 

Thele thz& milchiefs laſt mentioned are exp:eſly and abſalutely pꝛovided fo2 


by 


Cap.88. e paint? JV. exations Informers, — , - * 


by this Act, which moved from the houle of Commons, And ſo did che Ad of 21 Jac. cap.28. 
continuing and reviving of divers Statutes, and repeal of divers others, 


ax 


The firſt part of the Purview beginning thus. For remedy-whereof be it The firſt part of 
enacted by the Authority of this preſent Parliament, that all offences,&c. he 48. 


This clauſe conſiſteth upon thzs parts, Firſt, affirmative : aud this is di- 
vided into two bzanches, x, Foꝛ the Jnfozmations,tc. It is enaced,that where 
a common Jnfozmer might befoze this Act have infozmed upon auy penal Sta⸗ 
tute, befoze Juſtices of Allile, Juſtices of 2 03 Juſtices of Gaol-deli- 
very, Juſtices of Oier and Tetminer, oz Juſtices of Peace in their general oz 
quarter Seſſions ; there a common Inkozmer may infozm, 6c, 2. Befoze what 
Judges 3 this Act appoints no new Judges, but ſuch as fozmer penal Laws ap- 
—_— viz. the Juſtices befoze mentioned, oz any of them accozding to the fo2- 
mer Ac. 

The ſecond part is teſtrictive, reſtraining any Jnfozmation, t. to be com- 
menced, lned, c, either by the Attozney General, oz by any Officer, common 
Info2mer, oz any other perſon whotſoever, in any of the Kings Courts at Welt- ' 
minſter. So as the Kings-Bench, Dtar-chamber, Chancery; Common-Pleas; 
Exchequer oꝛ Etchequer-Chamber, cannot receive oz hold plea of any Jnfozma- 
tion, #c, upon any penal Statut?, either by the Kings Attozny,auy common In⸗ 
fozmer, 02 any other perſon whatſoever : but the matter ſhall be heard anddeter- 
mined befoze ſuch Juſtices as are afozeſaid in the pzoper County where the of- 
fence was committed. 42 . 

The third part — the like Pꝛoces upon every popular Action, Bill. Plaint, 
Inkozmation, oꝛ Dutt to be commenced oꝛ pzoſecuted by fozce of, oz accozding to 
the purpozt of this Act, as in an Action of Treſpaſs, Vi & armis, at the Common 
Law: but upon no other popular Action, Bill, gc. which is not ſued, gc. by 


fozce of this Act. | | | 8 
The ſecond part of this Act doth meet with the ſecond of the ſaid ther mil⸗ The ſecond part 
chiefs, and ſtandeth upon thꝛer bzanches, of the Act. 


Firft, that in all Jnfozmations, Ic. erhibited,.#c. either foi the Bing oz any 
other, #c. the offence ſhall be layed and alledged, #c. in the ſaid County where 
ſuch offence was in truth committed, and not elſewhere. =; 5th 

The ſecond bzanch is, that if the defendant pleaveth the general iflue, the 
plaintiff oz infozmer upon evidence to the Jury muſt pꝛove two things: Firſt, 
the offence laid in the infozmation, #c. Secondly, that the offence was commic- 
ted in that County, otherwiſe the defendant ſhall be found nat guilty. 

The third bzanch is, that foz moze ſurety that the offence ſhall be alledged tru- 

ly in the pꝛoper County where in truth it was committed, no infozmation, tc. 

ſhall be received, filed, oz entred of Recozd, until the Jufozmer oz Relatoz hath 
firſt taken a co2pozal oath befoze ſome of the Judges of that Court, which con- 

ſiſteth on two parts: Firſt, that the offence oz offences laid in ſuch infozmati- 

on, ec. were not committed in any other County,then where the ſame are alleged 

in the Inkozmation, cc. Decondly, that he believeth in his conſcience, that the 

offence was committed within a year befoze the Jufozmation 92 Suit. And this 

Dath is to be entred of Recozd. And all this is to be done befoze the Infozma- 

tion be received, filed, oz entred of Reco2d. | 5 

The chird part of this Ac metech with the laſt miſchief: foz by this part Tas 2 part of 
the defendant may plead the general iſſue, and give any ſpecial matter in evi- © e 
dence to the Jury: which matter being pleaded, had b@n a gad and ſufficient 
matter in Law to have charged the dekendaut, ct. | 

This is a very beneficial clanſe,andclearech many queſtions at the Common 27 H.z-f 21.&e. 
Lam. And where it may be objected, that foz want of ſuflicient Clerks, the ao: 
ceding accozding to this Dtatute will be erroneous, and to be reverſedby Writ 
of Erroz, lo as it will deter Jnfozmers to m, c. and iw'efleq, lap aflep 
all penal Laws. To this it may be anſwered: Firſt, that it ſhall be the fault of 
the Infozmer himſelf; foz if he inkozm beloze * of Aſliſe oz Nth 2 

t 2 they 


— 
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they have ſufficient Clerks. Decondly, J perſwade my ſelf, that the other Ju- 
ſtices will in diſcharge of their conſcience and dfity, p2ovide ſufficient Clerks; 
And laſtly, that few oz no errozs thalFfall out in refpec of the general —— 
Che laſt clauſe of this Ac is this: Provided always, that this Act or any 
thing therein contained, ſhall not extend to any Information, &c. 
y this clauſe this Act extends not to penal Statutes of theſe ſozts : Con- 
cerning 1. Popich Recuſants foz not coming to Church. 2. Paintenance, 
Champerty, oz buping of Titles. 3. The ſubſidy of Tonnage and Poundage, 
Wol, cc. 4. The defratding the King of any Cuftom, Tonnage, Poundage, 
Subſidy, Jmpoſt, oz Pꝛilage. 5. Tranſpoztation of Gold; Silver, Powder, 
Shot, Munition of all ſozts, Wol, Wolfels, oz Leather, but that every of 
theſe offences may be layed oz alledged to be in any County at the pleaſire of 
any Infozmer, But pet the infozmer cannot infoꝛm, fc, foz any of thele offences 
in any of the Courts at Weſtminſter, but befoze the Juſtices appointed by this 
Act: foz this clauſe extendeth only foz the laying oz alledging of any of theſe 
offences in any County that he will, ; 
Mich. 29& 30 El. Inter Wideſton & Clark Paioz of Nottinghart, the caſe was this: Wideſton 
Coram Rege. being arreſted in Nottingham by Pzecept in the nature of a Capias, he was 
impztiſoned in the cuſtody of the Matox being keeper of the Gaol within the ſame 
Town, and befoze the return of the Pzecept Wideſton offered to the Paioz ſuffi- 
ctent ſurety to appear, xc. and he refuſed to accept the ſame : whereupon Wide- 
ſton bzought his Action by Bill upon the Statute of 23 H.6. cap.10. whereunto 
the defendant pleaded the general iſſue; and it is found by verdict againſt the de⸗ 
fendant. Jn arreſt of Judgment, it was ſhewed, that by the ſaid Statute of 18 El. 
18 Fliz.cap.q, cap.5. it is pzovided, that none ſhall be admitted oz received to purſue againſt 
v1.lib.6.f0.19.b. any perſon upon any penal ®tatute, but by way of info2mation oz oziginal agi- 
Gtegortes on, and not otherwiſe : in reſpec of the ſaid negative wo2ds it was adjudged, 
that, fo2 that the ſaid Action was bzought by Bill, and not by Infozmation oz 
Dziginal, Quod querens nihil capiat per billam. t the relt of the Statute of 
18 Eliz. concerning Infozmers. 
Pou have heard ok four viperous Uermin: which endeavoared to have eaten 
dat the ſides of the Church and Common-wealth : The whereof, viz. the Po- 
nopoliſt, the Diſpencer with publick and p2ofitable penak Laws foz a p2ivate, 
and the Concealers are blown up, and erterminatey: and the fourth, viz. the 
Ueratious Jnfozmer well regulated and reſtrained, who under the revereny 
Mantle of Law and Juſtice inſtituted fo2 pꝛotenion of the innocent, and the 
dof the Common-wealth, did ver and depaupertze the Dubjec, and common- 
the peer ſozt, fo2 malice oz p2zivate ends, and never fo2 love of Juſtice, And 
theſe are woꝛthily placed among the Pleas of the Crown, becauſe it is foz the 
Honour and benefit of the Crown, when the Church and Common-wealth do 
22 in peace and plenty: foz the King can never be poz when his Subjects 
are rich. . 1 ' 
Hil. 36 Eliz, Rot, George Hamond infozmed upon a penal Statute concerning ſhipping of Cloth 
x 35+ Int. plac. Re- in the name of another, Qui tam, &c. againſt Edw. Griffith defendant, Hamond 
S's, conn N<8e+ the Antozmer dyed, and udon motion made by the Attozney Gentral, it was the 
© opinion of the whole Court, that he the Attoꝛnep General might p2oced foz the 
Autens Poity after the death of the Anfozmer, 
Trin. 31 Eli. co- Wetween Stretton, Qui tam, &c. and Taylor defendant, that after a popular 
ram Rege. Stret- Action commenced, althongh the Attozney General will enter an Ulterius non 
I vult proſequi ; oz if the defendant plead a ſpecial plea, although the uſe be. that 
the Attozney (to the end that there may be no jugling oꝛ Covin between the In- 
fozmer and the Defendant) reply only; notwithſtanding, if the Attozney Ge- 
Sec hereaſter cap. neral will nat reply, the Jnfozmer may pzoced, and p2oſecute foz his part 3 foz 
20s. of Pardons. the Jnfozmer by his ſuit commenced hath made of a popular Acion his pzivate, 
37 8.6.fo.q which the King cannot oz the part of the Jnfozmer pardon oz releaſe. And not- 
4» 6 withſtanding in all theſe caſes befoze any Action oz Infozmation commenced by 
I "A ; the Jnfozmer, but the ſuit remaining popular, wherein the King only, — 
ll 
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Subject hath any intereſt, the King may pardon and releaſe the ſame foy afs 
ter that pardon, no Infozmer'can infozm tam pro Domino Rege, quam pro ſe- 
iplo, —_— to the Statute, #c, and foz himlelf only in a popular Aaton he 
tannst infozm, er . vy 


CAP. LXXXIX 
Of Foreſtalling, Ingroſſing, &c. 


4 P Oriſtel, Fariſtel, b Foriſtellum, & Foriſtellarius, derived of two Saxon wozds, See the 1. part of 
| PE viz. far 02 fare ( via 02 iter) unde fare fo a paſlage and farewel, co go 03 — Inſtir. 5. 240, 
zoceed well: we have turned far to for and ſtall, which we retain ſill, and ügni⸗ — 
eth interceptionem, oz e impedimentum tranſitus, hinderance oz interception, b Wirceſter, Sc.” 
And the offender is called Forſtellarius. S of this offender in the ancient Sta ropſcir Civitas, 


allec, vel res quaſcunque venales per terram, vel per aquam venientes, qua ndoque ＋ — 7 Brireon 
per tetram, quandoque per aquam obviando præ cæteris teſtinat, lucrum ſitiens vi- 4 Vi. vet. . — 
tioſum, pauperes opprimens, ditiores decipiens, qui ſic minus juſte illo qui eos ap- your * 34 E: 
portaverit multo magis vendere machinatur; Qui mercatores exterraneos venalibus Bak * 
venientibus circumvenit, offerens ſe venditioni rerum ſuarum, & ſuggerit, quod bo- 


N | alii victuellariis, 
na ſua carius vendere poterunt, quam vendere proponebant, & ſic arte, vel ingenio & de Foreſtella- 


dicium het de Forſtallariis univerſis, & ſimiliter de his qui & conſilium aut auxilium * $1 9.3. Raſt, 
eiſdem præſtiterint vel favorem, &c. And his delcription lee in a latter Act, Ser wells and mea. 
* befoze in the Chapter of Ponopoliſts. ‚ a 


ſcribed. And there is an Ingroſſer by Ag of Parliament, and he is deſcrivey by Ee les 

the Statute of 5 E. 6. And by that Ac a F Regratoz is alſo deſcribed, who is a 7. E. 3. cap. q. 

kind of Jngroſſer, Regratoz is derived of the French wozd Regratement, foʒ [ 

Puckſtery, But in ancient time both the Ingroſſoz and Regratoz were compꝛe⸗ 

hended under Fozeſtaller, nd meaſures, 
It was g reſolved by the Juſtices and Barons of the Exchequer upon confe- 4. Raſtal 14R. 2. 

rence betwixt them, that Halt is a vicual, and the buying and ſelling thereof ke 8 H.6. cap. z. 

muas within the Dtatute of 5 E. 8. foz it was not only of neceſlity of it ſelf fo; the Choppers ak 

fod and health of man, but it ſeaſoneth and makech wholſom Beef, Pozk, #c. ſome Countrics 

Butter; Cheeſe, gc. and other Uiands, And Peryam Juftice ſaid, þ Hill. 26 El. called Jobbers. 

in Cõi banco, that ſo it had bien lately adjudged, u. 44 & 45 EL. 
i Mich, 6 Jac. in Scaccario, in an infozmation by Baron againſt Boy, upon the — — 

Dtatute of 5 E. s. cap. 1 4. of Jngroſſers foʒ buying and ſelling of Apples; the + Hil. 25 x1. judg- 

— pleaded not guilty, and was found guilty. But the Barons gave judg⸗ ment cite p. Pe- 

ment againſt the Inkozmer, and cauſed an Entry to be made in the Pargent of 9 Juſtice. 

the Recozd, that the judgment was given upon matter apparent to them, that jar — — 

Apples were not within the ſaid Ac, foz that the Act is to be intended of vicu- "> 

al neceſſary fo; the fd of man, the wozds of the Ac being [ Com, Grain, 

Butter, Cheeſe, Fiſh, or other dead victual J] which is as much as to ſay ( of other 

deag victual of like quality: id eſt, of like neceſſary and common uſe. ) And 


, therefoze 


Of Foreſtalling, Oc. Cap. 88. 
therefoze Apples being rather of pleaſure then neceſſity, are not within the ſaid 
Scatute, no moze then Plumbs, Cherries, 02 other fruit; and no infozmation 
hath ever hirn exhibited fo tugroſſing of Apples, Plumbs, Cherries, oz other 
fruit: but the Statute of 2 E.6; c.15. doth fo2bid conſpiracy of Coſtermongers 
and Fruterers, and maketh ſuch conſpiracy unlawful, And the ſaid judgment of 
the Barons was affirmed in a Writ of Erroz in the Exchequer-Chamber, 
p. 18 E 2. Coram Venditio Braſei non eſt venditio Victualium, nec debet puniri ſicut venditio pa- 
Rege Rot. 76. nis, vini & cerviſiz, & hujuſmodi, contra formam Statuti. But the Act of 5 E. 6. 
South”. hath made cozn, grain, cc. ts be victual within that Act, Vide Vet. N. B. 2, part 
23. b. Stat. de Piſtor, Braccator, &. alis victelariis, 3 4 E. 1. 
Mic. 39 & 40 El. It was upon conference and mature deliberation reſolved by all the Juſtices, 
Reſolution de that any Merchant, Subject dz 1 ng victuals oz merchandiſe into 
_ — this Realm, may ſell them in groſs, but t dee cannot ſell them again in 
* — groſs, foz then he is an * Ingroſler accozding to the nature of the wozd,foz that 
the Common 2 he buy in groſs, and ſell in groſs, and may be indicted thereof at the Common 
bed. Law, as foz an offence that is malum in ſe. 2. That no Merchant oz any other 
map buy within the Realm, any vicual oz other merchandiſe in groſs, and ſell 
the ſame in groſs again, foz then he is an Jugroſſer, and puniſhable, ut ſupra : 
Foz by this means the pzices of victuals and other merchandiſe ſhall be inhaun- 
--Lucrumqz acqui- ced, to the grievance of the Subject; foz the more hands they paſs though, the 
rit cundo, — dearer they gzow, foz every one thirſteth after gain, vitioſum ſitiunt lucrum. And 
cundo plobus. #f theſe things were lawful, a rich man might ingroſs into his hands all a com- 
modity, and ſell the ſame at what pꝛice he will. And every pꝛactiſe oz device 
by act, conſpiracy,wozds oz news, to inhaunce the pzice of vicuals oz other mer- 
chandiſe, was puniſhable by Lam; and they relied much upon the Statute az 
+ _—_— fozeſaid, Nullus forftallarius, &c. which ſe befoze in this Chapter: and that the 
250. J. name ok an Ingroller in the Reign ok H.3. and E. 1. was not known, but com⸗ 
pꝛehended within this woꝛd | forſicllarius | lucrum ſitiens vitioſum; and ingroſ- 
ſing is a bzanch of fozeſtalling, And foz that forſtellarius was pauperum depreſ- 
ſor, & totius Communitatis & patriz publicus inimicus, he was puniſhable by the 
43 Aſl. p.38. Tit. Common Law, They had alſo in conſideration the Bonk in 43 Afl. where it 
All. 354. was pzeſented,that a Lombard did pzocure top2omote and inhaunce the pꝛice ok 
merchandiſe, and ſhewed how: the Lombard demanded judgment of the pꝛe⸗ 
ſentment foꝛ two cauſes. 1. That it did not ſound in fozeſtalling. 2. That of 
his endeavour oz attempt by wozds, no evil was put in ure, (that is) no pꝛice 
was inhaunced, & non allocatur, andthereupon he pleaded not guilty : whereby 
it appeareth, that the attempt by wozds to inhaunce the pꝛice of merchandiſe 
was puniſhable by Law, and did ſound in fozeſtalment: and it appeareth by the 
Nota, the abate- Bok that the puniſhment was by fine and ranſom, And in that caſe Knivet re- 
eee by —— pozted, that certain people ( and named their names) came to Coteſwold in He- 
o our Rive com. <tordlhire, and ſaid in deteipt of the people, that there were ſuch wars beyond 
modities, is pu- the Deas, as no Mal could paſs oz be carried beyond Sea, whereby the pꝛice 
niſhable by fine of Mals was abated : and upon pꝛeſentment hereof made, they appeared; and 
ane _—_— ; upon their confeſſion they were put to fine and ranſom. Ser the Statute of 
13 K. 2. cap. 3. 25 HB. cap.2. whereby the Lozds of the Councel, Juſtices, gc. oz any ſeven of 
Inter leges Ethel · them, #c. have power to ſet pzices on vicuals, and the ſame to be p2oclaimed 
ſtani. cap. 12. under the Gzeat Seal. 0 
Foz pꝛeventing of all ingroſling and fozeftalling, it was the ancient Law be- 
foze the Conqueſt, Decrevimus porro, ne quis extra oppidum quicquam 20 Dena- 
riis carius æſtimatum emat, verum intra portum præſente oppidi præfecto, aliove 
viro fideli, aut ipſo denique præpoſito regio, in celebri plebis concurſu, & hominum 
oculis quiſque mercator. 9 
Inter leges will. Interdicimus etiam ut nulli pecudes emantur niſi infra Civitates, & hoc ante tres 
Conquelt.f0.125. fideles teſtes, nec alia neceſſaria fine fideijuſſore & warranto, &c. Item nullum mer- 
catum vel feria ſit, nec fieri permittatur, niſi in civitatibus Regri noſtri & in bur- 


gis, Kc, 


Commiſſio 
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Commiſſio facta fuit Roberto Hadham ad vendend' blada & alia bona diverſa- nil. 25 E.z. coram 
rum Abbathiarum alienigenarum, qui venit & cognovit, quod vendidit blada Prio- Reg.Ror. 13. Buck. 
ris de Tickford in garbis in duabus * taſſis exiſtent pro 10 l. quæ venditio facta fuit H * Cale. 
contra legem & conſuetudinem Regni Angliæ, vendend' in garbis, priuſquam tri- 8 5 
turat᷑ fuerunt, quod fieri debuifſet per menſuram polt corum triturationem : Ideo in Goves or Rake 
committitur priſonæ, & adjudicatur, quod ab omni officio Domini Regis amovca- See 5 E.6. cap. 14. 
tur, & quod finem faciat cum Domino Rege. — — Ingroſſer 

Oblerve well this judgment, that it is againſt the Common Law of England cas — — 
to ſell cozn in ſheafs before it is thꝛeſhed and meaſured : and the reaſon thereof ſcaſe of Tad * 


ſeemeth to be, foz that by ſuch ſale the Parket in effec is fozeſtalled. tithe) any corn 
ung in the 
elds, & c. 


CAP. XC. 
Againſt Roberdſmen. 


* is an Engliſh Pzoverb; That, many men talk of Robin Hood, that never 

ſhot in his Bow: andbecauſe the Dtatutes and Reco2ds hereafter mentio- 
ned cannot well be underſtod, unleſs it be known what this Robin Hood was 
that hath raiſed a game to theſe kind of men called Roberdſmen, his followers, 
we will deſcribe him. 

This Robert Hood lived in the Reign of King R. 1. in the kozders of Eng- He was, faith Ma- 
land and Scotland, in Mods aud deſerts, by robbery, burning of Youles, felo- * Scotus, præ- 
ny, waſte and ſpoil, and p2incipally by and with Uagabonds, idle wanderers, 2 
night walkers, and dzaw⸗latches: ſo as this notable thief gave not only a mas. 
name to theſe kind ot men, but there is a Bap, called Robin Hoods Fap, in the 
River of in York(hire. And albeit he lived tn York(hire, pet men of his 
quality tok their denomination of him, and were called Roberd\men thꝛough⸗ 
out all England; 

Againſt theſe men was the Statute of Wincheſter made in 13 E. 1. fo2 pꝛe⸗ 13 E. f. Star. de 
venting of robbery; murders, burning of houſes, cc. Alſo the Statute of 5 E.z. Wincheſt. c. 1. 4. 
which reciting the Statute of Wincheſter, and that there had been divers man- tl. 5. f. 5. 5E. 3c 14 
flaughters, felonies, and robberies done in times paſt, by people that be called 
Koberdſmen, Waſters, and Dꝛawlatches, and remedy provided by that Ad foz 
the arreſting ol them. 

At the Parliament holden 50 E. 3. it was petitioned tu the King that Ribauds Rot. Parl. 30 E 3. 
and ſturdy Beggers might be baniſhed out of every Town. The anſwer of the © 
King in Parliament was touching Ribauds ; The Statute of Wincheſter and 
the declaration e with other * Statutes of Roberdſmen, and foz ſuch * E- 3. c. 14. H 5. 


as make themſelves Gentlemen, and men of Armes, and Archers, if they can- 9 _ _- 14 
not ſo pꝛove their ſelves, let them be dꝛiven to their occupation oz ſervice, oz ties 4 
the place from whence they came, 

It is — by the @tatute of 7 R. 2. that the Statutes made in the time of 7 R. a. cap. s. vid. 
King Edward, G:andfather of the Bing, ok Roberdſmen, and Dꝛawlatches, be 39 Elz. © 4+ 
firmly holden and kept, and further pzoviſion againſt Uagabonds wandzing 
from place to place. Se a Law made in the ſirth Parliament of Quten Mary, 

Anno Dom. 1555. in Scotland againſt Robert Hood, Little John, &c. 


Cap. 91,92,93,94- 
CAP. XCI. 
Of Bankrupts. 


Ide in the fourth part of the Inſtitutes, Cap. The Cont of the Commiſſio⸗ 
ners of Bankrupts. 


CAP. XCIL 
Of Recuſants. 


be . Ort, the Acts of Parliament that are made againſt them are 1 Elis. cap. 2. 
6 2.24 4h Pi 23 Eliz. cap.1. 28 Eliz. cap.6. 35 Eliz. cap. i, & 2. 3 Jac. cap.4. 7 Jac. cap. 6, 
7 Jac.c 6: L. 10.4 Theſe Acts of Parliament are interpꝛeted and expounded by divers judgments 
the Chancclor of and reſolutions heretofoze given, Lib. 10. fo. 54. &c. Le caſe de Chancclour, &c. 
Oxfords cale. Lid. de Oxford, an expoſition of the Statute of 3 Jac. c.4. Et Lib. 11. fo. 56,57. &c, 
* — Noda caſe, Docto? Folters tale, an expoſition of all the ſaid Statutes. De Lib. 5. fo. 1. &c. 


Lib.s. ſo. 1. Cau- Caudrics caſe. Ste Dier 3 Eliz. fo. 203. an expoſition of the ſaid Act of 1 El. 


dries caſe. concerning hearing of Pals. 
Dier 3 i l. fo. 203. 


CAP. XCIII. 
Of News, Rumors, &c. 


EE the Second part of the Inſtitutes, W. 1. cap. 34. News. Se allo in the 
fourth part of the Inſtitutes, cap. Chancery, in the Articles againſt Cardinal 
Woolley, Artic. 32. Convicia, ft iraſcaris, tua divulgas, ſpreta exoleſcunt; If you 


Tacitus. 
ſeek to revenge flanders, pou publiſh them as your own 3 ik you deſpiſe them, 
they vaniſh. 
Int. leg. Alyeredi The Law befoze the Conqueſt was, that the authoz and ſpꝛeader of falſe ru- 
cap. 28, mo2s amongſt the people had his Tongue cut out, if he redeemed it not by the 
eſtimation of his Head. 


— C—_— 


CAP. XCIV. 
Of Weights and Meaſures. 


EC the ſecond part of the Inſtitutes, W. 1. cap. 4. and the expoſttion upon the 
lame, 
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CAP. XCV. 
Of Apparel. 


Dun Ads of Parliament have ben made againſt the erceſs of Ap⸗ 
parel in the Reign ok E. 3. As 11 E. 3. cap. 2. & 4. 37 E. 3. ca. 8, 9, 10, 
11,12, 13,14. 38 E. 3 cap. 2. Jn the Reign of E. 4. 3 E. 4. cap. 5. 22 E. 4. 
cap. 1. In the Reign of H. 8. 1 H. 8. cap. 14. 6 H. 8. cap. 1. 7 H. S. cap. 7. 24 HS. 
cap. 13. 33 H. 8. cap 5. 37 H. S. ca. 7. 1 & 2 Ph. & Mar. ca. 2. 4 & 5 Ph. & Mar. c. 2. 
5 2 ca. 6. 8 El. ca. 11. 13 El. ca. ig. Dome of them fighting with, and cuffing 
one another, ſome of them expired. Eut fozaſmuch as thoſe that ſtwd in force 
were obſolete, and remained but as ſnares to catch 63 ver men at the plea⸗ 
ſure of the Pzomooter 3 at the Parliament holden Anno 1 Ja. all Ads of Par- ; ac. N. ca. af. 
liament befoze the time made concerning Apparel are repealed, and abzogated, 
and ſince that time no Ac hath been made concerning Apparel, and ſo ſtandeth 
the Law at this day. The coſtly things there are that do much impoveriſh 
the Subjects of England, viz. Coſtly Apparel, coſtly Diet, and coſtly Buil- pxcefs of Appa- 
ding. The beſt mean to rep2eſs coſtly Apparel, and the exceſs thereof, rel is beſt cured, 
is by example: foz if it would pleaſe great men to ſhew good example, *x<mplo & vitu- 
and to wear Apparel of the Cloth and other Commodities wꝛought with- Perle 
in the Realm, it would beſt cure this vain and conſuming ill, which is a 
bzanch of Pꝛodigality, and herewith few wiſemen are taken. If you will 
look into the Parliament Roll of 2 H. 6. you ſhall ſ& what plain and fru- Rot. Parl. 2 8.6, 
gal Apparel that renowned King H. 5. after he was King did wear, his Gown 30 
of leſs value then 40 s. 

Magna corporis cura, magna animi incuria. | 

Non induetur mulier veſte virile , nec virutetur veſte foeminea : abominabilis Deut. 22.3. 
apud Deum, qui facit hoc. 


Dd C45 


C 2.96. 


C AP. XCVI. 
Of Diet. 


has; Chat 1 was 2 an D2dinance made by King E. 2. by advice of his Conncel, 


12 in againſt the exceſs - — Rory becauſe it han not the ſtrength of an Att 
rt. 1ntitied, of Paxliament, it w2ought no eltect, 

— . 2 2 is pꝛovided by Statutes made in the Reign of E. s. and Queen Elizabeth, 
culorum. that no 7 o__ be 4 on Fild-days, = 1 —— 
52 E. 6. cap. 19g. days and Uigils, and the time o ntz e and fo Ucences to tat Fleſh on 

5 E. 6. ca. 3. —4 tc. Ser the Pꝛeamble of the Statute of 2 E. 6. ca. 19. 

＋ ler. C Embring days, ſo called, becauſe in foꝛmer times when they faſted they put 
25 El.ca.7. Aſhes oz Embers on their heads. Job 2.12. Jer. 6. 26. 2 Sam. 13. 19. And as the 
* Lent 2. Saxon. natural converſion of the fleſh of the body is to duſt, ſo the uns of the Soul, 


—— (unrepented) are turned to fire, and this was ſhadowed under Embers that ever 


he Kk&p fire, | 

On For in * 7 Thele Embzing days are the werk next befoze Quadrageſima, ſo called, fo 
{tirares, cap. The that it is the foztieth day befoze Eaſter, and is the firſt Dunday in Lent, 80 
Court of —_ Quinquageſima the Sunday fifty days befoze Eafter, Sexageſima ſixty days befoze 
cuts. Eaſter, and Septuageſima ſeventy days befoze Eaſter, | 
* vide Britton Befoze thelelate Ads the cating of Fleſh on Fridays was puniſhable in the 
cap. 53. and other Eccleſiaſtical Court, as pet it is, the Jurigdiction being ſaved by the ſaid Acts, 
—— men- But there is no Act of Parliament againſt exceſs of Diet, foz it is known to 
fon on diele“ pe lo hurtful foz mans body, and ſo obſcureth the faculties of the mind, as the 

underſtanding, memozy, cc. as to men, ſpecially to Chꝛiſtian men, there needed 
d Luc. c.21, v.34. no Law at all to be made, ever being mindful of that Caveat, 4 Attendite autem 
Rom. ca. 13. v. 13. vobis, ne forte graventur corda veſtra in crapula, & ebrietate, &c. 


— e Vigilia, . & cholera, & tortura viro infrunito; Somnus ſanitatis homini parco, 
ca. 37. v. 30, 31. "ne : 

e Ecclefiaſticus dormitt uſque in mane, & anima illius cum ipſo delectabitur. The Pozal Heathen 
31.20. men by the light of nature agrer hereunto. f Tantum cibi & potus adhibendum 
f Cicero, eſt, ut reficiantur vires, non opprimantur. 

Horace 2. Ser. 2. Accipe tu, victus tenuis quæ quantaque ſecum 


Afferat, imprimis valeas bene: nam variæ res 

Ut noceant homini, credas, memor illius eſcæ, 
Quæ ſimplex olim tibi ſederit: At ſimul aſſis 
Miſcueris elixa: fimul conchylia turdis: 

Dulcia ſe in bilem vertent, ſtomachoque tumultum 
Lenta feret pituita : vides, ut pallidus omnis 
Cœna deſurgat dubia ? — — — 


Ex plenitudine generantur morbi, qui ſuperant medicorum artem. 
From whence — Bing Edgar permitting many of the Danes to inhabit here (g who firſt 
exceſs of drinking baought into this Realm exceſſive dꝛinking) was in the end conſtrained to 
in England came. make a Law againſt this exceſs (which never cometh alone) d2iving certain 
— — nails into the ſides of their cups, as limits and bounds, which no man upon 
ringmen came i- 3" William if 0 chats pt ＋— — nd N together, ſaith 
ro England. nam ot Maimesbury, comparing Englichmen a ormans together, laich, 
14 Jacobi c.s that in his time, the Cngliſh manner was to ſit bibbing — after 
* r ſac. cap. 9. dinner, 5 and that the Norman faſhion was to walk the Streets with great 
d Jeep N _ muy idle and looſe ſervingmen following them, both which were cauſes 
celſent Law. of many diſo2ders and outrages. 
una ſalus ſanis ; If the excels of dꝛinking ertend to the loathlome and odious vice ot Dzun⸗ 
nailam berate ſe. kennels, it is puniſhable by Act of Parliament, And to ſay the truth, the anti⸗ 
"_— ent Britains were free from this crime, E 
CCe 
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Ecce Britannorum mos eſt laudibilis iſte, 
Ut bibat arbitrio pocula quiſque ſuo. 


And the Laws againſt Dzunkennels are very new. | 
Nothing is here ſaid againſt that great Peacemaker, and bzanch of libera- 

lity, oꝛderly Yoſpitality, but againſt the dainty and diſoꝛderly exceſs of meats 

and dzinks, which is a ſpecies of Pꝛodigality: foz it is pꝛovided by Act of Par- 

liament, that the grace of Yoſpitality ſhall not be withdzawn from the needy; W. I. 3 E. r. ca. t. 
Ser the Dtatute of 37 E.z. ca. S. againſt erceſſive Apparel and Diet: but it 

was repealed in the next Parliament, 38 E.3.ca-2; 
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E have not read of any Act of Parliament now in fozce made againſt See the 1. part of 
VV the exceſs of Building, oz touching the o2der 02 manner of Building; = ann 
but it is a waſting evil, whereunto ſome wiſe men are ſubject, But the Com⸗ Ver. dag Care, 
mon Law doth pꝛohibit any Subject to build any Caſtle, oz Youſe of ſtrength x. part fo. 162. 
imbatteled, cc. without theKings Licence,foz the danger that might enſue, 2 Alſo cap.Eſchaetry,gc. 
the Common Law pꝛohibiteth the building of any Edifice to a common Nu- - — - - 
ance, oz to the Nuſance of any man in his houſe, as the ſtopping up of his Cioc 10 ibttel 
Light, oz to any other p2ejudice oz annoyance of him, Ædificare in tuo proprio Greenwich. 
ſolo non licet, quod alteri noceat. a Li. 9. f. 34. & 58. 
b In Deuteronomy it is ſaid; Cum ædificaveris dotnum novam, facics e murum _ fo. 1 — bc. 
tecti per circuitum, ne effundatur ſanguis in domo tua, & ſis reus, labente alio, & — 
in præceps ruente. This was for ſafety 
J like well the Counſel to a Nobleman, whoſoevez gave it, Si vis (ait ille) only. 
xdificare domum, inducat te neceſſitas, non voluptas 3 cupiditas zdificandi ædif- © Bernhard con. 
cando non tollitur 3 nimia & inordinata cupiditas ædificandi expectat ædificii ven- : 
ditionem : Turris completa, & arca evacuata faciunt tarde hominem ſapi- 


entem. 


Edificare domos multas, & paſcere multos, Euripides tranfla- 
Eſt ad pauperiem ſemita laxa nimis. — — Sir Th. 


To build many houſes, and many to fed, 
To poverty that way readily doth lead. 

Ok thele thzee it hath been truly ſaid; Veſtium, Conviviorum, & dificiorum 
luxuria ægræ civitatis ſunt indicia, & ſpecies prodigalitatis. 

But by the Common Law, and general cuſtom of the Realm, it was law⸗ 
ful foz Eiſhops, Carls, and Barons to build Churches, oz Chappels within 
their Sers: and hereof King John infoꝛmed Pope Innocentius the third ( na- vide the lile in 
ming only, honoris cauſa, the Biſhops and Baronage of England, albeit this the Regiſt.35.b. 
liberty extended to all) with requeſt, that this liberty to the Baronage might Prohib.de decimis 
be confirmed. To theſe Letters the Pope made this anſwer, Quod enim de —— * 
conſuetudine regni Anglorum procedere regia Serenitas per ſuas literas intimavit, — — 
ut liceat tam Epiſcopis, quam Comitibus, & Baronibus Eccleſias in feudo ſuo pag. 228. 
fundare, laicis quidem principibus id licere nullatenus denegamus, dummodo 
Dioceſani Epiſcopi eis ſuffragetur aſſenſus, & per novam ſtructuram veterum 
Eccleſiarum juſtitia non lædatur. Whereas the Paronage had abſolute liberty Tr. 20 E. 1. 
befoze, now the Pope addeth the conſent of the Biſhop: but that addition bound — — 
not, ſcing it was againſt the liberty of the Baronage warranted by the Com⸗ dlc. E borum. : 
mon Law: and we would not have rehearſed this Epiſtle, but that it is a pꝛook 
what the general cuſtom ok the Realm was concerning the building of 

| D Dd 2 Churches 
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Churches by the Earonage of England. And albeit they might build Churches 
without the Kings licence, yet could they not erect a ſpiritual politique body to 
continue in luccellion, and capable of indowment without the King's licence : but 
by the Common Law befoze the Statutes of Poztmain, they might have indow- 
ed this ſpiritiial body once incozpoꝛated, perpetuis futuris temporibus, without 
any licence from the King, 62 any other. 

And as the Law is in caſes ot Devotion and Religion, ſo it is in caſes of 
l Charity: Any man may erect and build a houle foz an Voſpital, Schol, Moꝛ⸗ 
| 6 cafe de Suttons king Houle, oz Houle of Coxrection,02 the like,without any licence, foꝛ that is but 
Holpital. a pꝛeparation, and may be done as owner of the ſoi{; but bythe Common Law 
See the Statute of could not incoꝛpozate any of them without licence, but now he may, e indow them 
35 El. cap g. with lands in certain caſes, a by the Statutes of 39 Eliz. ca. 5. and 3 Car. ca. 1. as itt 
COT the Second part of the Inſtitutes in the expoſition of thole Statutes it appeareth, 
es of peace is Concerning the building oz erecting ok) Tombs, Sepulchers oz Ponu⸗ 
build and ere& ments foz the deceaſed, in Church, Chancel, Common Chappel, o2 Church- 
houſes of Corre- yard in convenient manner, it is lawful,fo2 it is the laſt wozk of charity that can 
Arte, be done koz the deceaſed, who whiles he lived was a lively Temple of the holy 
* 2 Car. — Ghoſt, with a reverend regard, aud Chziſtian hope of a joyful Reſurrection. 

þ Tube, timulys, And the defacing of them is puniſhable by the Common Law, as it appearethin 
D palchrum. the bok of 9 E. 4. 14. a. And lo it was agreed by the whole Court, Mich. 10 Ja. in 
<£:t-4-14.meT4- the Common pleas, between Corven and Pym. And foz the defacing thereof they 
of Sir HughWiche, that build oz erect the lame ſhall have the action during their lives, (as the Lady 
Mich. 10. Ja. in Wiche had in the caſe of 9 E.4.) and after their deceales, the heir of the decea- 
ION ſed ſhall have the action. But the building, oz erecting of the Depulcher, Tomb, 
as & 02 other Ponument, ought not to be to the hindzance of the telebzation ok di⸗ 
Darth. Caſlancus Vine ſervice, And in that caſe of Corven it was reſolved,that albeic the friehold 
fo. 13. Concluſ.29. of the Church be in the Parſon, pet if a Lod of a Manno2,02 any other that hath 
Adi io datur, fiquis an houſe within the Town 02 Pariſh, and that he, and all choſe whole eſtate he 
arma maliquo 19- bath in the manſion-houſe of the Panno2, 92 other houſe, hath had a ſeat in an 
Pall. cowr -=y , Idle of the Church, koz him and his Family only, and have repaired it at his 

pꝛoper charges, it ſhall be intended that ſome-of. his Anceſtozs, o2 of the parties 
whoſe eſtate he hath, did build and erect chat Idle foz him and his Family only: 
and therefoze if the Oꝛdinary eudeavour to. remove him, oꝛ place any other there, 
40 H. 12. a. per he map have a Pzohibition. 4 It was further reſolved, that if any man hath a 
Hufly accord, houſe in a Town oz Pariſh, and that he and thoſe whole eſtate he hath in the 
Paſch.1o Jac. in Houſe, hath had time out ok mind a certain Pew, oꝛ Scat in the Church main⸗ 
curia Cam. Stella- tained by him and them, the D2dinary cannot remove him, (. fo pꝛelcription 
= OO 3 maketh certainty the mother of quictnels) and if he do, a pꝛohibition lyeth 
Layton, Sc al De. againſt him. e But where there is no p2elcription, there the Oꝛdinary that hath 
fendants iſſint re- the Cure, and charge of Souls, may foz avoiding of contention in the Church,o2 
_ per le Court. Chappel, and the moze quiet, and better ſervice of God, and placing of men ac- 
5 „ coding to their qualities and degrees, take o2der foz the placing of the Pa- 
Huſly, riſhioners in the Church o2 Chappel publick, which is dedicate and conlecrate to 
the ſervice of God. ; 

Nota, Funeral erpences atcoꝛding to the degr& and quality of the deceaſed, 
are tobe allowed of the gods of the deceaſed, befo2e any debt 02 duty whatſo- 
ever, foz that is opus pium, oz charitativum. 

Amongſt the people of Almighty God, as it appeareth in the holy Yiſtozy, 
Sepulture was ever had in great reverence, not only of Kings, but of other men; 
as (amongſt many others) god old Barzillai, when he had excuſed himſelf foz not 
going with the King to Jeruſalem, he concluded. Oblecro ut revertar ſervus tuus, 
& moriar in civitate mea, & ſepeliar juxta Sepulchrum patris met, & matris 
meæ, &c. 

And alſo the mozal Peathens had building and erecting of Sepulchers, 02 
Monuments, in great account, as it voth appear by the Seven wonders of the 


wozld, which foz memozy map be expꝛelled in thele few Uerles. 


2 Sam. 19.37. 


1. Pyramides 
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1. Pyramides Memphis. 2. Babylonis meœnia celſæ, 
3. Templum ingens Epheſi virgo Diana tuum, 

4. Mauſoli Cariz monumentum. 5. Raraque Pharo 
Turris, 6. 1 ſplendida imago Jovis, 

7. Denique apud Rhodios ſplendentis ſtatua Phœbi: 
Hzc ſeptem mundus mira, viator, habet. 


Lefives the religious, and Chziſtian regard aboveſaid, theſe monuments do 
ſerve foy four god uſes and ends. Firſt, Foz evidence, and pzof of deſcents, 
and pedegres. Decondly, What time he that is there buried deceaſed, Thirdly, 
Foz example, to follow the god, oz to eſchew the evil. Fourthly, To put the 
living in mind of their end, foz all the ſons of Adam muſt die, Statutum eſt ho- 
minibus ſemel mori. 

Monumentum ſervat alicujus ret memoriam aliter interituram, eamque nobis re- 
præſentat: and therefoze a Ponument is called a Pemoꝛial. | 

Monumentum dicitur à monendo 3 quicquid enim nos monet eſt monumentum, 
ut ſepulchrum, quod nos ſumus mortales. 

Cum tumulum cernis, tum tu mortalia ſpernis : 
Eſto memor mortis, ſiſque ad cœleſtia fortis. 

It is to be obler ved, that in every Sepulcher, that hath a monument two things 
are to be conſidered, viz. the monument and the ſepulture oz burial cf the dead. 
The burial of the Cadaver (that is, caro data vermibus) is nullius in bonis, and * Pritton fo. 84. b. 
belongs to Eccleſiaſtical cognilance, but as to the monument, action is given (as 
hath been ſaid) at the Common Law foz defacing thereof, 

In the year of our Lo2d 1586. and in the 28 year of the Keign of that glozi- 
ous Quten Elizabeth, was the old gate called Ludgate in the City of London (as 
Stow ſaith) taken down to be new builded: There was found cowched within Stow in his Sur- 
the old wall thereof a ſtone, wherein was graven in the Yebzew tongue and — — 
Characters, an Epitaph, ſignifying in Engliſh: This is the Tomb of Rabbi * Fo: 6 is the 
Moſes ſon of the illuſtrious Rabbi Iſaac : which certainly was befoze the 23 pear truth. 
of the Reign of H.2. Anno Domini 1177. foz befoze that time all the Jews in Ro. Horenden 
England were buried within the City of London, and in that year, ſaith Ho- _— . 
venden, Dominus Rex pater dedit licentiam Judzis terræ ſuæ habendi cœmeterium fo. 101. ba: 
in qualibet civitate Angliæ, extra muros civitatum, ubi poſſunt rationabiliter, & in 
competenti loco emere, ad ſepeliendꝰ mortuos ſuos: prius enim omnes Judzi mor- 
tui Londonia ferebantur ſepeliendi. 

And albeit Churches oz Chappels map be built by any of the Kings ſitbjects, 

(as hath been ſaid) without licence, yet befoze the Law take knowledge of them 
to be Churches o2 Chappels, the Biſhop is to conſecrate oz dedicate the ſame + 
and this is the reaſon, that a Church oz not a Church, a Chappel, oz not a Chap- 8 1.5. 32-37- 
pel, ſhall be tried, and certified by the Biſhop, 
De fo2 this dedication o2 conſecration the 43 chapter of Ezechiel, the 23 
chapter of Geneſis, the go Pſalm, the 24. 26, 27. 84. and 134 Plalms, the 2 of 
Samuel 6. 10 of @atnt John, verſ. 22. to the end. 
Vide inter leges Edwardi Confeſſoris cap. 3. Similiter ad dedicationes, ad Syno- 
dos, & ad Capitula venientibus, &cc. in cundo, & redeundo fit ſumma pax. 
We find in ancient times that Uaults, hollow places, oz ſubtructions under 
the ground were made by men fo2 receits, oz receptacles foz keping of their De ſubterraneis 
wives, childzen, money and gods ſecret, to avoid violence, and rapine in time ſubſtructionibus, 
of hoſtility oz rebellion, and we find no Law againſt them. & cryptis. 
Theſe kind of buildings we had from the Germans, as we find it in Taci- Tacitus. 
tus, who treating of the old Germans, ſaith, Solent & ſubterrancos ſpecus ape- 
rire, & ſi quando hoſtis advenit, aperta atur, abdita autem & defoſſa aut igno- 
rantur, aut eo ipſo fallunt, quod quærenda ſunt. They uſe to build Uaults un- 
der the earth, and if the enemy come, he deſtroyeth all open and above ground, 
but luch things as lie hidden in che cave, either they lie unknown, 02 at leaſt 
they deceive him, in that he is enfozced-to find them out. Neither have we found 
any 
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any licence of the King to make them, noꝛ puniſhment of any that made them 
I. tie mannor of without licence, and yet many have been made by many ſubjects,ſome whereof 
Miſter Lovel in + pe have ſeen. 
Com” Oxon. 4 Weread of Alexander Biſhop of Lincoln, in the reign of H. 1. and King 
pag. 406. Stephen, a Nozman bozn, who was, inſanis ſubſtructionibus ad inſaniam dele- 
ctatus. 
} See the Statute . No perſon can build oz erect Light⸗houles, Pharos, Sea⸗marks oz Beacons 


of 8 El.c.13. and without lawful warrant and authozity, 


the LetrersParents Lumina noctivagæ tollit Pharus æmula Lunæ. 
of the Lord Ad- In Light-houſe top is rear d the light, 
miral. As high as the mon that walks by night. 


c 4 H. 8. cap. 1. c Pꝛoviſion was made by authozity of Parliament fo2 building and erecting 
d De propugnacu- Blockhouſes, Bul warks, Piles, and the like, foz without Parliament ſubjecs 
lis, munimentis, cannot be charged with building, 4 oz erecting of them, and that Act is expired. 
—— 11g rt e The Lo2d of the ſoil may build a Windmil, Shepcote, Dairy enlarging of 
canes, Block-hon- @ Court neceſſary, o2 a curtilage in grounds, where men have common of paſture, 
ſes, Piles, &c. FA man cannot erect any building upon his own ground in the Kings Fozeſt, 
13 E. 1. cap.46- hut it is a purpꝛeſture, and may either be demoliſhed oz arrented to the Kings 
32 A-5-7H-4-39- uſe, gt. at a Juſtice Seat. 
1 7 H. pier 24% Conterning houſes of husbandzy and tillage, the Statutes of 4 H. cap. 19. 
7 H.8. c.1.27 H. 8. c.22, 5 E. 6. c.5. 5 El. cap. 2. are repealed by the Statute of 
21 Jac, cap.28. and the Statutes of 39 El. cap. 1, & 2. are expired, fo that they 
were ſo like Labyzinthes, with ſuch intricate windings and turnings, as little 
oz no fruit pꝛoceeded of them. 
gee the g t 6 No man can erect an houſe o2 building to the Nuſance of any other, 
61 che Inſlitutes. 5 Der where a man hath any houſe oz mill, xc. and having any pꝛiviledge oz 
W. 2. cap.24.Lib. thing appurtenant thereunto, and pull it down and build a new, where the pꝛi⸗ 
5. fol-101. Lib.8. viledge oz appurtenant remain, and where not. 
. Lib.9.-54 i Concerning the erecting, gc. of Cotages, ſe the Statute of 31 El.c.7. which 
ö See lib.4. f. 84. could not be reſtrained in ſuch ſozt as they are, but by authozity of Parliament. 
Lutterels caſeand There was a Statute made Anno 35 El. (when J was Speaker) againſt 
the authorities buildings in the Cities of London, oz Weſtminſter, oz within thꝛe miles of the 
— gates of the City of London, and againſt the dividing and converting of any 
18 5.7. dwelling houſe oz building into divers habitations, and againſt Inmates; but 
that endured but fo2 ſeven years, and until the end of the next Seſſion of Par⸗ 
liament, which Aa, being holden dangerous, was not continued at the Seſſion 
of Parliament holden in 43 El. being the next Seſſion after the ſeven years, 
and therefoze expired with the ſame. In the mean time there was a Law made 
againſt new buildings, cc. which then was a warrant, and ſince hath been a colour 
fo2 divers pꝛocedings in Courts of Julkice, not oblerving the expiration of that 
Lam; but now that Law hath long ſince loſt his fozce, and the ancient and 
Fundamental Common Law-is to be followed, 
Lamb. Perambula- Sylliva, oz Sulliva is a wozd derived from the Saxon Sylle, and ſignifieth a poſte, 
tion of Kent. 02 plate fixed in the ground: the Saxon wozd is not yet out of uſe, foz every 
| wr 1 man knows what a groundiil is. 
cords concernins Pera, à Peer, derived from the Latin wozd Petra: Plance, of the Engliſh 
priviledges. wo2d Planks, foꝛ bw2ds 02 tables, in ule alſo at this day. 
Paving ſpoken of erecting of houſes and buildings, cc. we will tell you what 
we find in our Boks and Reco2ds of Dilapidation, and decay of buildings. 
þ29E.3.16, 28,4 K Dilapidation of Eccleſiaſtical Palaces, houſes and buildings is a god cauſe 
f. 3. 9 E. 4.34. Of depzivation. 
44 H. 4. c. a. Lib. 11. It appeareth by the Statute of 4 H. 4. c. 2. that Depopulatores agrorum were 
—— Poulcers caſe &xeat offenders by the ancient Law, and that the Appeal oz Indictment thereof 
; ouccht not to be general, but in ſpecial manner; and p2ovides, that the offenders 
therein might have their Clergy, They are called Depopulatores agrorum, foz 
that by pꝛoſtrating 02 decaying of the houſes oz habitation of the Kings people, 
they depopulate, that is, diſpeople the Towns. a 
rOhiblitio 


AY 
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Prohibitio Regis quod Incole de villa de Southampton non protternent domos Dorf. Clauſ. An. 45 
ſuas in alias migraturi regiones. | E.3. m. 23. 
Simile pro magna Jermenutha. ; Ea is, | 
That which may lawfully be pzohibited befaze it be done, may be juſtly _ _ An.2t 
puniſhed after it be done. 8 
And herewith we will clole up this Chapter: that the Law doth favour the Firſt part of the 
ſuppoꝛtation of houſes of habitation, and ule foz mankind, | — f.54. b. 


1 


— 


CAP. XCVII 
De Liupanaribus &. Fornicibus, Oc. 
Brothel-houſes, Eſtuis, Bordelloes. 


8 keping of them is againſt the Law of God, on which the Common , 
Law of England in that caſe is grounded, * Non offeres mercedem proſti-L Numb. 25. 9. 
buli, nec precium canis in domo Dei tui, &c, Quia abominatio eſt utrumq; apud — 8. 
Dominum Deum tuum. | Joel 23-4 lie 

And the keper, he oz ſhe, of ſuch houſes is puniſhable by Jndicment at the 4.12. Hoſpes me- 
Common Law by fine and impziſonment : foz although adultery and foznicati- retricum Lena 
on be puniſhable by the Eccleſiaſtical Law, pet the keptng of a houſe of Bam⸗ Jann: unde Lens- 
d2y 02 Stews, 02 B2othel-houſe being as it were a common nuſance, is punich⸗ : 
able by the Common, and is the cauſe of many miſchiefs; not only to the over- 
thꝛow of the bodies, and waſting of their live lihons, but to the indangering of 
their ſouls; Foz the mifchiefs enſuing herenpon, ſ& 11 H.6. cap. 1. 1 H. 7. £.6. 

12, 13 H. 7.6. 27 H.8. Rot. Parl. 14 R.2. nu.32. | 

+ King H 8. ſuppzeſſed all the Stews oz Bzothel-houſes, which long had con- By Proclarfarion 
tinued on the Bankſide in Southwark, foz that they were (as hath ben ſaid ) = the Great 
pꝛohibited by the Law of God, and by the Law of this land. And thoſe infa- 35 % 

mous women were not buried in Chziſtian burial when they were dead, no2 

permitted to receive the rites of the Church whileſt they lived. 

The wozd Eltuis oz Stewes is French, we having no Cngliſh woꝛd foꝛ it. 

Eefoze the Reign of H.7, there were eighteen of theſe infamous houſes, and | 
H.7. f a time fozbad them: but afterwards twelve only were permitted, and Fabian. Chron, 
had ſins painted on their walls; as a Boars head, the Croſs keys, the Gun, owe. 
the Caſtle, the Crane, the Cardinals hat, the Bell, the Swan, gc. 

Pany wicked and common women had ſeated themſelves in a Latte.callet In Dort. Clauc, 
Water-lane, next to the houſe of the Friers Carmelites in Fleet-ſtreet : this be- 21 E.3.parr 1.rh 6, 
ing an open and known wickedneſs, Bing E. 3. to the end thefe Friers might 
perfozm their Uows, one of which was, to live in perpetual chaſtity, twk ozver Efatres bearz 
foz removing of thele women. The Recozd ſaith, Rex præcipit Majori Civitatis 2 _ 
London quod amoveri faciat omnes mulieres meretrices in venella prope Fratres Car- White triers, 
melitarum in Fleteſtreet inhabitantes. — 

Read 3 Regum cap. 14. verſe 24. codem lib. cap. 15. verſe 12. & 4 Regum 
cap. 23. verſe 7. | 

And by the Common Law it appertaineth to the Parthal of the Kings 5 E. 3. f 23,24. 
Houſe to free, oz pꝛoted the Court from Femes puteins, which is moze particu⸗ Flera lib. 2. cap. g. 
larly explained by Fleta, who ſaith, Mareſchalli intereſt virgatam à meretricibus — Le caſe de 
omnib. protegere & deliberare, & habet mareſchallus ex conſuetudine pro qualibet — 
meretrice c6i infra metas hoſpitii inventa 4d primo die; quæ fr iterum in baliva ſua 
inveniatur, capiatur & coram Seneſchallo inhibeatur ei hoſpitium Regis, Reginæ, 

& liberorum ſuorum, ne itexum ingrediatur, & nomina earum imbrevientur : 


quæ 
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quæ ſi iterum invent fuerint hoſpic* ſequutrices, tunc aut remaneant in priſona in 
vinculis, aut ſponte prædict' hoſpicia abjurentur; quæ ſi autem tertio inventæ fue- 
rint, conſiderabitur quod amputetur eis treſſoria, & tondeantur; quæ quidem ſi 
quarto inveniantur, amputentur eis ſuperlabia, ne de cætero concupiſcantur ad libi. 


dinem. 9 | 
Rot. par. 14 K. 2. 14 R. 2. It is enaded that no Eſtews oz Bzothel-houſes ſhould be kept in 
nu. 32. Southwark, but in the Common places therefoze appointed. 


35 H.6, Bar 162. So odious and ſo dangerous was this infamous vice (the faireſt end whereof 
is beggery) that men in making of Leaſes of their houſes did add an expzeſs 
condition, that the leſle, cc. ſhould not ſuffer, harbo2, oꝛ kep any Feme puteine 

within the ſaid houſes, cc. | 

1H 7. fol. 6. Ke. © thecaſe of 1 H.7. the cuſfom of London foz entring into an houſe, and ar- 
reſtiyg of an Advowtrer 3 and carrying her to pziſon, Jn ancient times adul- 
tery and foznication were puniſhed by fine and impꝛiſonment, and inquirable in 
Turns and Leets by the name of Letherwite. We find in Domesday De adul- 

Domeſday. terio vero per totum Chent*, habet Rex hominem (i. amerciamentum hominis) & 

Chent. Dover. Archiepiſcopus mulierem, (i. amerciamentum mulieris ) &c. 

Ibid. Ceſiriæ civi- ¶ Vidua, ſi alicui ſe non legitime commiſceb. 20 s, cmendabit, puella vero 10 8. pro 
conſimili cauſa. ä 


tas. 

Ibid. Sudſex. Adulterium faciens 8 s. & 4 d. emendabit homo, & foxmina tantundem. Rex ha- 

— bet hominem adulterum, Archiepiſcopus fœminam. | 

— But now theſe offences belong to the Eccleſiaſtical Court. 

Bracton. Legrewita, 02 Logrewita, Legergeld, oz Logergeld, of Legre oz Logre foz a bed 

Fleta, and Wite amerciament, by common ſpeech Letherwite oz Laicrwite, Lierwite, Lo- 

Raſtal term, leg, therwite. 

Star. de elt.  Childewite is foz the Lo2d to take a fine foz his bondwoman vefiled and be⸗ 
gotten with child, 


Bawdry, Lenocinium, unde Ribawdry & Ribaude, i. Impudicus rabula. Der 
Parliam, 50 E.3. nu.61, of Ribauds and Robertſmen, 


Ws 
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AP. XCIX. 


De aſſentatione, Fucologia, Pſeudologia, 
Flattery. 


\ \ 70 find a Law befoze the Conqueſt againſt Flatterers in theſe wozds, rac, leges Canue; 
Iccepa j Leogopay pepe ar Jpeapapay go, g Haman habban, &c. fo. 108. c.7. Lm. 
which Pr. Lambard tranflateth thus, Aſſentatores, mendaces, præ- Fatalis magnarum 
dones, & rapaces offenſionem Dei graviſſimam incurrant, &c. cw rg peſtis, 
The ancient Panuſcript tranſlateth it thus, Seductores, mendaces, rapaces, & — afſentor 
raptores Dei gravamen habeant. And both tranſlations dd in effect agree, foz a id, quod is ad cu- 
flatterer is a ſeducer foz ſome p2ivate end, by fained pꝛaiſe and humouring of jus voluntatem di- 
another, whereby he hath an oultreguidance of himſelf, his ſfate and actions, Iſti Citureſſe magnum 
ducunt & ſeducunt. , —_ — 0 
The occaſion of making this Law was, that Bing Canutus had been ſeduced gratias a 
by Flatterers, who had ſhewed him his face and ſtate in a falſe Glaſs, making faris erat reſpon- 
to great a ſhew of his own parts, actions, and ſtate, to the end to make him con⸗ diſſe magnas, in- 
ceit himſelf to be better and greater then he was, and his adverſaries leſs then ad. 
in truth they were. Nay, this King by wicked flatterers aſſumed to him Divine 
power and honour : fo coming from Sea, he ſet his feet on the Dea ſtrond, as 
the Dea was flowing, and commanded the Dea not to riſe to wet his Loꝛdly and 
Majeſtick feet noz clathes: The Dea keeping on his accuſtomed courſe, voth 
wet his Feet and Thighs allo: whereat being ſoze amazed, repented his pze- 
ſumption (which he had undertaken by wicked flattery.) | 
And well is the Flatterer marſhalled in this Law with liars, thieves, and 
raveners; foz the Divine deſcribed Flatterers to be thoſe, Qui colunt aliquem, 
& auferunt ab eo aliquid temporarii boni. So as it is peccatum viſcatum, it get- 
teth away much and giveth ſmoke. 
And the Holy Ghoſt hath tiled flattery oleum peccatoris, that is, the oile of 
the inner, r toe, that is, of him that excædeth others in ſin, and doth af- 
fect greatneſs : that is, the head, making it greater and moze pꝛolperous then 
it is, as you may read in the Pꝛophet David: Corripiet me juſtus in miſericor- Plal.141. 5. 
dia & increpabit me, oleum autem peccatoris non impinguet caput meum. Where- 
by he being both a King and a Pzophet, pzeferreth the repzof, nay the ſharp 
rebuke of the juſt and vertuous, befoze the moth humouring of che flatterer 
(per nomen) of the ſinner. This oleum peccatoris is mel venenatum, & venenum 
mellitum, and commonly affeceth greatneſs, and is calley Lozdbane, 
And again, David ſpeaking of the flatterer ſaith, His wozds are mother pfl. 33.23. 
then oile, and yet are they very/®wozds, Hzc dicit Dominus Deus, Væ qui con- 
ſtunt pulvillos ſab omni cubito manus, & faciunt cervicalia ſub capite univerſz Ezck.13.18, 
#tatis ad capiend* animas, &c. Thus ſaith the Lozd God, Woe to them that ſow 
pillowes under all armholes, and put kerchiſes upon the heads of every age to 
hunt Souls, They make the King glad with their wickedneſs, and rhe Pꝛinces 
with their lies, In malitia ſua lztificaverunt regem, & in mendaciis ſuis prin- Oſce.7. 3, 


cipes. 
The flattering mouth wozketh ruine. And moze Kings and Kingdoms have Prov 26.28. 

bien overthzown by the means of flattery, then by publick hoſtility. And this is W- Curtius. 

the cauſe that we have mentioned the ſaid ancient Law foz their puniſhment, 

they be lawfully baniſhed from Pzinces Courts, and Dubjects houſes, 


Ut videat, cæco fit ſimia prada leoni : 
Rex cæcus cernit, cum ſycophanta perit. 


Ee 
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Nota, enemies to 
Laws puniſhed by 
the Laws. 

a Rot. Par. Anno 
17 H 3. Nos inte- 
gre & firmiter te- 
nebimus judicium 
de Huberto de 
Burgo, per Baro- 
nes datum. 

Speed 18 Hl. 3.320. 
b Rot. Parl. 7 E. 2. 
Ne quis occaſione · 
tur per mortẽ Per. 
de Gaveſton Hil. 
318. a. & ib. 32 l. a. 
c Vet. Mag. Cart. 

2 part 44+ Ib. 50. 
exilium Hugonis, 
& $54. Ne quis oc- 
ee pro fe- 
loniis in proſecu- 
. tione de Spencer 
patris & fili1. 

d Rot. Par. 11 R. a. 
nu. &. &c. 

t Rot. Par. 28 H. 6. 
nu. 19. until 47. 

f Hollenſh. 713. 


4. 30. 
g Hollenſh, 722. 
748.767. a. 

2 H.. 10. 

þ Coram Rege 
An. 1 H. 8. In 
information verſ. 
D. Peter & alios. 
The like indict- 
ment againſt Ed. 
Dudley. 


Tr. 23 H. 8. coram 
rege. Rot. 14. 


- What fearful ends flattering favourites, cozrupters of their Soveraign Liege 
L.02ds, abuſing their favours in ſubverſion of their Laws, have had, appeareth 
in our Parliament Rolls, Reeo2ds and Hiſftoztes, + | | 

4 Bing H. 3. had Hubert de Burgo Chief Juſtice and Earl of Kent, and many 
others: but this was his ſafety, that upon juſt occaſion without any great grief 
he could fozego a Favourite. D& in the Pꝛeface to the ſecond part of the Inſti- 
tutes, his counſel to H. 3. to burn Magna Carta, 

E. 2. had b Pierce de Gaveſton, the e Spencers, &c. and the Spencers pzoceedings 
againſt le grand Charter by name (amongſt other things) tending to the lubver⸗ 
ſion of Lam, ec. | 

R. 2. had ir Robert Treſilian Chief Juſtice, cc. and Robert Carl of Oxford 
and Duke of Ireland, &c. 

H. 6, hade William de la Pole Duke of Suffolk, #c. who endeavoured to have 
bzought in the Civil Laws, which was the occaſion that che Chiet Juſtice For- 
teſcue mote in the confmendation ot the Laws of England, pꝛeferring them foz 
the government of this land befoze the Civil Laws, This Duke, with others, 
plotted the death and deſtruction” of Humfrey the god Duke of Glouc. who ever 
ſfod in his way, 

E. 4. had f William Lo2d Haſtings the Kings Chamberlain, and Captain of 
Calice. All theſe came to fearful and untimely ends. 

R. 3. had g Sir John Catesby one of the Juſtices of the Common Pleas, and 
Henry Duke of Buck. cc. p2ivy plotters and counſellozs with R. 3. fo2 the moſt 
execrable murder of his Nephews, E. 5. and Richard Duke of York. What a 
miſerable end the Duke had, you know: and Juſtice Catesby in his Journey to 
London, in the Kings high way had ſubitancam & improviſam mortem. 

H. 7. had h Sir Richard Empſon, Edmund Dudley, &c. Sir Richard Empſon 
was indicted, Quod ipſe confiliarius excellentiſſimi Principis Henrici nuper Regis 
Angliz ſeptimi Deum præ oculis non habens, ſed ut filius diabolicus ſubtiliter ima- 
ginans honorem, dignitatem, & proſperitatem dicti nuper regis, ac poſteritatem 
regni ſui Angliæ minitne valere, ſed ut ipſe magis ſingulares favores dicti nuper 
Regis adhibere, unde magnat* fieri potuiſſet, ac totum Regnum Angliæ ſecundum 
ejus voluntatem gubernare, falſo, deceptive, & proditorie legem Angliæ ſubver- 
tens, diverſos ligeos ĩpſius nuper regis, ex ſua falſa covina, & ſubtili ingenio, 
contra communem legem regni Angliæ de diverſis feloniis, &c. indictari fecit, &c. 
per quod plures & diverſi populi dicti nuper Regis hiis gra vaminibus, & indebitis 
exactionib. multipliciter torquebantur, in tantum quod populi dicti nuper regis ver- 
ſus ĩpſum nuper regem multipliciter murmurabant, & malignabant in magnum 
periculum ĩpſius nuper regis regni ſui Angliz, ac ſubverſionem legum & conſuetu- 
dinum ejuſdem regni, &c. And the like Indicment was againſt Dudley. 

H. 8. had Thomas Woolſey Cardinal. Ipſe intendens finaliter antiquiſſimas An- 
gliæ leges penitus ſubvertere, & enervare, univerſumq; hoc regnum Angliæ & ejuſ- 
dem regni populum legibus Imperialibus, vulgo dict', Legibus Civilibus, & carun- 
dem legum Canonibus ſubjugare, & ſubducere, &c. | 

We will foz ſome cauſes deſcend no lower: Qui eorum veſtigiis inſiſtunt, co- 
rum exitus perhorreſcant. 

But that right be done to him who was a faithful favozite and counſelloz to 
this King, we have ſen a Panuſcript that relateth, that Charles Brandon Duke 
of Suffolk, a wile and warlike perſon, was foz many years befoze his deceaſe, the 
greateſt favozite the King had, upon whom he chiefly relied in all his weightieft 
affairs, This noble Duke deceaſed in Auguſt in the 37 year of the reign of King 
H.8, After whole death the next time the King ſat with his Counſel, and mil⸗ 
ſing the god Duke, grievouſly lamented foz him, and ſaid, that when J was of- 
fended with any ( as often J was ) and acquainted him therewith, that he ever 
indeavoured to mitigate my diſpleaſure, and never ſpake to me evil of any of 
them, And the King loking upon the Lo2ds of his Counſel one after another, 
ſaid, and ſo (my Lozd) cannot you ſay,peruſing them all thzonghout.A ropal com- 
mendation of this great Duke, and a great argument of his piety and honour, 

that 


Ln... mm — 
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that no ſubject had e ver the indignation oz diſpleaſure of his Soveraign, by any 
pꝛivate whiſpering ok his. 

We will conclude this chapter with one of our own Piſtozies, Generalitet a,,, 3.2. 
cunctorum habitatorum terre peccatis incluſive ordines ſumendo Mendicantium ad Th. alf p.28 f. 
cumulandum cauſas malorum, &c. iſti poſſeſſionatis invidentes, procerum crimina 
approbantes, commune vulgus in errore foventes, & utrorumque peccata comeden- 
tes, pro poſſeſſionibus-acquirendis, qui poſſeſſiones renunciaverant pro pecuniis con- 
gregandis: qui in paupertate perſeverare juraverant, dicunt bonum malum, & ma- Read the ſtory, 
lum bonum, ſeducentes Principes adulationibus, plebem mendaciis, & utroſque ſe. and ſee the moſt 
cum in devium pertrahentes, &c. Note what is ſaid, that the full heap of the 7 eſtate 
cauſes of Gods vengeance in thoſe days, was made up by thoſe flattering pꝛeach⸗ groin nh... 
ing Friers, Eut Parliaments, Palaces of Pzinces and Pulpits, ould be free PPP. 
from adultation and flattery. 


CAP. C. 
Of falſe Impriſonment. 


8 the Second part of the Inſtitutes, the Statute De 1 E. 2: de frangentibus 
priſonam, and the expoſition upon the ſame. 

Ser the Petition of Right, 3 Car. Regis, and Mag. Cart. cap. 29. And it 1 Int. leges Alyetedl 

to be obſerved that befoze the Conqueſt it was thus pꝛovided. Qui hominech. cap. 31. 
Paganum immerentem vinculis conſtrinxerit, 10 ſolidis noxiam ſarcito; eum. i 
verberibus affecerit, 20 ſolidorum pœna eſto; ſi ſuſpenſum in ſublime rapuexit, 
30 ſolidis culpa penſator 3 fi contumelioſe capillum ejus moxionis in morem ta- 
tonderit, 10 ſolid” præſtato; ſin caput in morem ſacerdotis taſerit, nec ipſum li- 
gaverit, 30 ſolidos numerato 3 fi barbam illi-reſecarit, 20 ſolidorum compenſatio 
ſequitor; ſi denique ei vinculis conſtricto capillos in morem ſacerdotum abraſerit 
60 ſolidos pendito. " 

By way of addition, here it is neceſſary to be known, how and by what means 
one that is in pziſon may be diſcharged. Every man that is in pꝛiſon, either is 
impziſoned without lawful Mittimus (whereof we have ſpoken befoze ubi ſupra, 
and how he may be freed from impziſonment in that caſe) oz with lawful Mit- 
timus. Ye that is lawfully impziſoned, is either impaiſoned by lawful comman- 
dement, and 02ver oz warrant, 02 by the Kkngs Writ : By commandment any 1 
oꝛder of any Court of Reco2d; and this commandement, warrant oz wait, is ei- For ballment, 


Treaſon, Felony, oz other crime, #c. he cannot be diſcharged by any without le- — in 


gal pꝛocæding (but by the King only.) | banke le Roy. 

Ik a Uagrant, refuſing to ſerve, had been committed to pꝛiſon uphn the Sta⸗ Inc. Withers & 
tute of 23 E.3. of Labourers by the Lozd of the Town, oꝛ Juſtice of Peace, they — adjudge 
might have diſcharged him, even as the Chanceloz, cc. may commit a man foz a ;. fg 28. d. 
contempt befoze him in Court, and diſcharge him again at his plealure, 1 R. a. ca. 1. 

c Jf a man be taken by the Kings Writ in an anion of debt oz another pzivate 10 H 7.3. a. per 
action, the Plaintiff may diſcharge the Gaoler of him and let him at liberty, . 253. 
though he be in execution: but if he be taken in an Ar of Death, Robbery, rr 

e 2 Rape, 
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Forteſcue ca.5 3. 
fo. 127. b. 


6 El. Dier 230. 


Rape, cc. the Plaintiff cannot diſcharge him, becauſe it is a publick offence 
wherein the King hath an intereſt, and he may after Nonlſuic by the Plainciff 
be arraigned at the Kings uit. 

There are two great adverſaries to the due execution of theſe Laws (as be- 
foze hath been touched) eſpecially in criminal cauſes, viz, Præcipitatio & moroſa 
cunctatio. Pꝛecipitation; as a man o woman to be committed to p2iſon, and 
within ſo ſhozt a time to be indicted and arraigned, as it is not poſſible fo2 them 
to ſend fo2, 02 pꝛocure their witneſles ; this certainly is pzecipitation, foz the 
Law both in perſonal and real actions doth give the party, Tenant oz Defen- 
dant, a convenient time without reſpect of perſons to anſwer, cc. much moze it 
ought to be in caſe of life, Nec unquam in judiciis tantum eminet periculum, 
quantum parit proceſſus feſtinatus: and again, Crebro in deliberationibus judicia 
matureſcunt, in accelerato proceſſu nunquam : and ſpecially in caſe of life. As 
foꝛ moroſa cunctatio, froward oz wepward delay 3 ſee the Second part of the In- 
ſtitutes Glouc. ca.26, And we will conclude this Chapter with the rule of Law, 
Quod in criminalibus, probationes debent eſſe luce clariores. 


CAP, CI 
Of Judgments and Execution. 


Udicium is derived à Jure, & dicto, & eſt quaſi Juris dium, and therefoze 
if the judgment be erroneous, both the judgment and execution thereupon, 
and all the fozmer p2ocedings ſhall be reverſed by w2it of Crro? : but if the 

fozmer p2oceeding and judgment be god, if the execution be erroneous, the ex- 
ecution ſhall only be reverſed : and becauſe the judgment is the guide and dire- 
ction of the execution, we ſhall treat pzincipally of the Judgment, and incident⸗ 
ly of Execution. | 

Df Judgments, ſome be by the Common Law, and ſome by Statute Law, 
and ſome by Cultom, 

Df Judgments by the Common Law, ſome be in criminal cauſes, oz Pleas 
of the Crown, concerning the life of man (whereof we are pꝛincipally to increat ) 
and of theſe ſome be expꝛeſled, and ſome implied. Other Judgments at the Com- 
mon Law be in actions real and mixt, of which ſome be Judicia interlocutoria, 
and ſome ultima ſeu principalia : and again, de principalibus, quzdam ſunt hnalia, 
& quædam non ſunt finalia. Df Judgments by Dtatutes, ſome be in Criminal 
cauſes, and ſome in Common pleas: but Judgments by Cuſtom are only in 
Common pleas. 

All Pleas of the Crown, concerning the life of man, are divided into Trea- 
ſon and Felony: and Treaſon into Pigh Treaſon and Petit Treaſon, and Felony 
into all the ſeveral bꝛanches aboveſaid, And as in the caſe of High Treaſon, (as 
it hath befoze appeared) ſome be far moze hozrible and odious then other,yet(one 
caſe exceptedas befoze hath appeared) one andthe ſame Judgment is given fo all, 
Do in caſes of Petit Treaſon, one judgment is given in all, nay in all che ſeveral 
caſes of Felony, though ſome be far moze hainous then other, yet all being but 


See before in the Felony, one and the ſame judgment is given, Se the judgment and fozfeiture 
— of Trea- in caſes of Treaſon, Felony, xc. in the ſeveral titles thereof, theſe we will add. 


PI.Com.387 b. 


Sce Stanford 182. 


d. e. 
Lib. int. Co. 361 


Judgment in High Treaſon. 
Et ſuper hoc viſis, & per curiam hic intelle&is omnibus & ſingulis præmiſſis, 
conſideratum eſt, quod prædictus R. uſque furcas de T. 1 trahatur, & 2 ibidem 
ſuſpendatur per collum, & vivus ad terram proſternatur, & 3 interiora ſua extra 


* Sce the hook of Judges cap. 19. ver. ult. Conſider, Conſult, and give ſentence. 19 H. 6. 47. Trahe, pende, & 
diſcioſe. Bratt ſi. 3. fo. i i8. b. Crimen læſæ na jeſt. ut ſi contra perſonam ipſius regis ſit preſumptum, quod quidem cri mer 
oαν,ẽißi a cri min excedit quoad penam. Idem l. 3. fo, 104 · b. maketh mention of execution, 14queo & jecuri, Parl, 
21 K. a. inter placita Coron. nu. 50. 


ventrem 
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ventrem ſuum capiantur, ipſoque vivente comburantur, & 5 caput ſuum amputetur, 
quodque 6 corpus ſuum in quatuor partes dividatur, ac 7 quod caput & quarteria 
illa ponantur, ubi dominus Rex ea aſſignare vult. | 
Implied in this judgment is, Firſt, the fozfeicure of all his Pannozs,Lands, 45 H. 8. Br. Fot- 
Tenements and Yereditaments in fi&-ſimple, oz fix-tail, of whomſoever they Eirure. 59. 
be holden, Decondlp, his wife to loſe her Dower. Thirdly, he ſhall loſe his chil- 
dzen (fo2 they become baſe and ignoble.) Fourthly, he ſhall loſe his poſterity, 
fo; his blod is ſtained and cozrupted, aud they cannot inherit to him, oz any 
other Anceſtoz. Fifthly, all his gods and chattels, cc. and reaſon is, that his 
body, lands, gods, poſterity, cc. ſhould be tozn, pulled aſunder, and en, 
that intended to tear and deſtroy the Ma jeſt y of government. And all theſe ſe⸗ 
veral puniſhments are found foz treaſon in holy Scripture, 


1 Reg. 2. 28. &c. Joab tractus, &c. Drawing. 

Eſther 2. 22, 23. Bithan ſuſpenſus, &c. Hanoi 

Acts 1. 18. Judas ſuſpenſus crepuit medius, & diffuſa ſunt viſcera ejus. Bowelling. 

2 Sam.18.14,15. Infixit tres lanceas in cotde Abſolon cum adhuc palpita- The heart, gcc. 
ret, &c. while he lived. 

2 Sam. 20.2 2. Abſciſſum caput Sheba filii Bichri. Behead d. 


2 Sam. 4. 11, 12. Interfecerunt Baanan & Rechab, & ſuſpenderunt manus Warters hanged 
& pedes eorum ſuper piſcinam in Hebron. | — * 
Cozruption of blod, and that the childzen of a Traicoz ſhould not inherit, ria. 
appeareth alſo by holy Scripture. | 
Pſal.109. 9, 10, 11,12, 13. Mutantes transferantur filii ejus, & mendicent, & ejici- , , 5 8.4.42. b. 
antur de habitationibus ſuis, & diripient alieni labores ejus, & diſpereat de terra Coron.130. 
memoria ejus. Brit. c. 8. f. 15. b. 
2 The Judgment of a woman foz High Treaſon is to be vzawn and burnt, _ : 
Sir Andrew Harkley Carl of Carliſle, convicted, degraded and atcainted of 2.7 1 
Treaſon. | ram Rege Rot. 34s 


Judgment in Petit Treaſon, where he is convicted thereof if t- 


by werdif or confeſſion. | 
Super hoc viſis, 8c. ut ſupra, Conſideratum eſt, quod prædictus R. uſque furcas 19 H. 6. 47 
de T. trahatur & ibidem ſuſpendatur per Collum, quouſque mortuus fuerit. — — ray 
But a woman is to have judgment to be dzawn and burnt as well in caſe of Tn anni. wh 


Petit Treaſon, as High Treaſon, and ought not to be beheaded oz hanged, De the Judgment was 


morte mariti ſi compertum eſt uxorem, & c. igne Britanni interficiunt. for Petit. Treaſon, 


Bracton li. 3. fo. 105, a. Igne concremantur qui faluti dominorutn ſuorum inſidi- 1 R. 3. f. f. 25 E.3. 
averint, idem fo. 104. b. | 72 - — 
Judgment in felony, where he is convicted thereof by ce the Preface 1 
verdict or confeſſion. \ Raperes, — 
Et ſuper hoc viſis, &c. ut ſupra, Conſideratum eſt quod prædictus R. ſuſpendatur te Conqueſt 4 
r collum, quouſque mortuus fuerit. Bracton lib. 3. fol. 104. b. „De An. Dom. 995, int 
bag caſe of felony. 


And it is a maxim in Law, that execution muſt be accozding to the judg- 
ment, Et quæ in Curia noſtra rite acta ſunt, debit* executioni demandari debent: 
* and foz expreſs authozity, non licet felonem pro felonia decollare; and pet fome © Faſth. 20 fl. 2. 
examples are ts the contrary. | — kot. 
True it is that the Lozd of Hungerford of Heytsbury was in 32 H. f. attains © 
ted of Buggery, and had judgment to be hanged by the neck, until he was 
dead; and pet on the Twenty eight day of July in the ſame year was beheav- 
ed at the Tower hill. But as true it is, that Thomas Fines Lom Dacres of the See before cap. 
Douth, in anno 33 H.8. was attainted of murder, and had judgment to be han- Murder. 
ged by the neck until he was dead, aud accogding to the judgment was hanged 
at Tiborn the Twenty eight of June in the ſame pear. And true it is that 
Edward Duke of Somerſet was attainted of felony in anno 5 E. 6. and han 
judgment to be hanged bp che neck until he was dead, and on che * 
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cond of February in the ſame year was beheaded at Tower-hill. And as true it 
is, that 3 & 4 Ph. and Mar. the Lo2d Stourton was attainted of murder, and had 
judgment to be hanged by the neck, until he were dead, and accozding to the 
judgment, the ſixt of March in the ſame pear was hanged, 

Jn caſe of High Treaſon, beheaving is part of the judgment, and therefoze 
the King may pardon all the reſt ſaving beheading, as is uſtzally done in caſe of 
Nobility. But if a man being attainted of felony, be beheaded, it is no exetuti⸗ 
on of the judgment, becauſe the judgment is, that he be hanged, until he be 
dead, In this caſe the judgment doth belong to the Judge, and he cannot alter 
it, the execution belongs to the Sheriff, #c. and he cannot alter it. Ano if the 
execution might be altered in this caſe from hanging to beheading, by the ſame 
reaſon it might be altered to burning, toning to death, #c. To conclude this 
point, Judicandum eſt legibus, non exemplis; and Judicium eſt Juris dictum, & 
Executio eſt executio Juris ſecundum judicium. 

The foꝛfeiture in caſe of Petit Treaſon and felony (which is implied in the 

judgment) is all one, which you may read in the Firſt part of the Inſtitutes, 
Seat. 747. 
Deut.2.13- Quando peccaverit homo, quod morte plectendus eſt, & adjudicatus morti, ap- 
Vide Hil. 1 fl. 3. penſus fuerit in patibulo, non permanebit ejus Cadaver in ligno, ſed in eadem die 
Rog. Actons caſe. ſepelietur. And the reaſon that Divines pield hereof is, foz that by the executi⸗ 
ou of the judgment by death, the Law is ſatisfied, and abhozreth cruelty, and 
in that caſe, Mors dicitur ultimum ſuplicium. 

And herein this is obſervable, that in Treaſon and Felony, the judgment is 
only of the fatal and cozpozal puniſhment, and nothing of the fozfeiture, which 
is implied, but in Common Pleas the judgments are moze particular, 


Judgment in Appeal, when the Defendant joyning battail 


is vanquiſhed in the field, Oc. 
If the Defendant in Appeal be vanquiſhed in the field, the Reco2d reciteth 
2 E. 3. judgment the vanquiſhing in the field. Ideo conſideratum eſt quod ſuſ. per coll. and ſo it is 
225 when the Defendant is vanquiſhed and lain in the field, yet the judgment is 


ut ſupra. Otherwiſe there ſhould be no eſcheat: ſe the Second part of the Inſti- 
tutes, W. 1. cap. 14. 


Judgment in Treaſon or Felony, wherein neither any cor- 


poral puniſhment or forfeiture is expreſſed. 

In caſe of Treaſon o2 Felony, if any perſon be outlawed, the judgment up- 

Regiſt. 164. b. on the Exigent at the fift County Court upon default of the party is, Ideo, 6c. 
Fecir feloniam per judicium Coronatoris Domini Regis comitatus prædict' utlagatus eſt, Which 
pro qua utlagatus Mit being duly returned of Recozd by the Sheriff, the party ſhall have the like 
—_ co2pozal puniſhment, and ſhall loſe and fozfeit as much as if he had appeared, xc. 
and judgment had been given againſt him in caſe of Treaſon oz Felony reſpe- 

tively. And note that in theſe woꝛds ( ideoutlagatur ) both the cozpozal puniſh- 

ments and fozfeicure alſo are implied: and if the p2oceding therein, oz the 

judgment be erroneous, and upon his appearance upon the Capias utlagatum, 

19H. 62.4. if it appear to the Court ( whereof any man, as amicus Curiæ, may infozm the 
Error Fl. 26. | Court) that the party map either avoid the outlawzy againſt him by wzit of er⸗ 
28 E. 3.91. a. roz, 02 by plea, the Court ought not to award execution againſt the party, but 
6 - 4-5. R aſſign him oz her councel learned, and require him oz her by their advice, either 
OI to bzing a Writ of erro2 oz plead: but if the party refuſe to bzing his Writ of 
erroꝛ 02 plead after convenient time be given, if the outlawzy be erroneous and 

not void, the Court may award execution, And ſo it was reſolved, Termino Hil. 

Hil. 3 Jac. Coram Anno 3 Jacobi Regis, bythe whole Court in the Kings Bench, and divers pzeſi- 
Rege per Curiam. dents thereof ſhewed in the Reigns of H.6, E.. and one in the Reign of Queen 
Auterfoits attaine Eliz. which we ſaw; foz a. long as the attainder by outlawzy ſtandeth in fozce, 
de meſme le offence. the party outlawed cannot be dzawn in queſtion by any new Jndicment oz ap- 
peal foz the Trealon, oz Felony, foz the which he was outlawed: foz Auterfoicz 

attaint 


— 
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attaint foz the ſame offence is a god plea to trie him from anſwer in that cauſe, vide 5+ 246. in 
albeit the Recozd be erroneous, But if the Attainder oz Outlawzy be void Azel. 
againſt him, then may he be either arraigned upon the fozmer Indictment, oz 12 E-2. Eſch. 14. 
appeal, oz newly Jnd ec. if there be cauſe; And therefoze the Judges ate to E 2. Cor. 307. 
take due conſideration of the whole Reco2d of the Attainder 82 Dutlawzy, that 

they may be truly infozmed of the true ſtate of the cauſe, befoze they award ete- 

cution of death againſt him upon the outlawzy. Read Bratton lib.z. Trac, 2, Bra& 1.3. f. It. 
cap. 14. and Britton cap. 13. fol. 20, 21. excellently treating hereof, and Fleta lib, ES . - 
1. cap. 27. n 

And by the Common Law Auterfoitz attaint, &c. of the ſame felony was a 

d plea as well in an Jndicment as in Appeal by the Common Law. Se che 
— of 3 H. 7. cap.i. concerning appeal of death: ſo as in an appeal of death, 
at the ſuit of the party, Auterfoitz attaint de meſme le mort, is no plea at this 
day, but in caſe of an Indiament of death at the ſuit of the King, Auterfoitz 
attaint de meſme le mort in appeal is a god plea, Auterfoitz attaint de murder 
is a god plea to an Jndictment, cc. of Petit Treaſon of the ſame death, foz in 
effec it hath the ſame judgment, and the ſelf ſame fozfeiture. So likewiſe if a 
man be attainted of manſlaughter, it is a god bar to an Indictment of murder 
of the ſame death, & e contra. 

By the Common Law if a man were attainted of a felony done by him, and Auterfoitz attaint 
admitting he were after pardoned, he cannot at the ſuit of the King be impeach- 4 auer offence, 
ed foz any felony whatſoever befoze his ſaid Attainder by him committed, fox — 22 
by the Attainder he was mort in Ley; and in that caſe he had the judgment due Stones caſe. 
foz felony, viz. St ſ. per coll. But the party may have his Appeal of Robbery, 58.4.6. 10 Hl. 4. 
foz a robbery done befoze the felony, whereof he was attainted, becauſe in the _—_ 237. 
Appeal he is to have reſtitution of his gods, beſides judgment of death, * And om — . 
if the party attainted of felony had committed High Treaſon befoze his Attain- Stunt. — N 
der, he ſhall anſwer to the Treaſon notwithſtanding his Attainder of felony, be⸗ See 44 E. 3. 44. 
cauſe che King by the Treaſon was incicled to have the fozfeiture ok all his 7 4.3. .f. 
lands, of whomſoever they were holden. Alſo foz High Treaſon there is ano⸗ 1 * 6. fol-5- 


Rot. Parl. 3 R. | 


ther judgment, being an offence of an higher nature: but being attainted of fe- 1.18. Jo. Impe- 
lony, if he commit Treaſon afterwards, he ſhall anſwer thereunto, becauſe it is rials cale. 
of higher nature then the felony, but it ſhall not deveſt the right of Eſcheat, 
which lawfully was by the felony veſted in the Lo2ds, contrary to the opinion 
of Juftice Stanford in that caſe, foz the ad and offence of the party ſhall not de⸗ 
veſt the lawful Eſcheat of the Lozds: but if a man be attainted of Treaſon, he 
cannot be after attainted of a fozmer Treaſon, cauſa qua ſupra. 
Where a little befoze it is ſaid, that a felon by his Attainder is mort in Ley, 
it is to be underſtod of ſuch fozmer offences as require pœenam mortis: fo2 not⸗ 
withſtanding the Attainder, his body remains ſubject to arreſts and execution 
foz debts, cc. Vide hic paulo poſt, Truſſels and Preſtals caſe in margine. Albeit Dier 14 El. 309. 
fo felony a man be wen 2 to his penance, Pain fort & dure, yet he may be. Cobhams cafe. 
impeached foz any fozmer felony, becauſe the judgment is not given koz the fe- 
lony, but koz his contumacy. 
If a man be attainted of Petic Larceny, he may be after attainted of. felony, 
foz the which he ſhall have judgment of death, becauſe it is an higher offence, 
and is to have an other judgment. 


Auterfoitz acquite, and the Judgment thereupon. 


But Auterfoitz acquite, mult be of the ſame felony, and albeit he be acquit of —— tog. 24 
the latter felony, yet may he be arraigned of any fozmer felony : and ſo it is in 
caſe of treaſon, Auterſoitz acquite of treaſon mult be of the ſame treaſon, foz it 
acquiteth no other, becauſe he ever remained a perſon able, 

And albeit at this day in an appeal af death, Auterfoitz acquite, upon an In- 3 4.7. cap. i. 
dictment of the ſams death is no har, pet in an Indictment of death, auterfoitz J £3 * Co. 
attaint de meſme le mort in an Appeal is a god ba. ＋ 116. 15 All. 
In 
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2385 In an Indidment 0z Appeal ok death, if it be found that he killed him in 
Lib. 4. fol. 44.43. bis omn defence, he is acquited of the felony foz ever, 


And ſo it was ad- It appeareth in Vauxes caſe, that if a man be erroneouſly acquited of felony 
judged Mich.33 & by verJjc and judgment thereupon given, yet if the Indictment, xc. be inſuffici- 
34 Eliz. coram ent, he may be indicted again foz the reaſons #caules in that caſe repozted, which 
ING you may read there at large, and need not here be repeated: And thereunto this 
Katherine Wrore We will add, that the reaſon, wherefoze upon an erroneous judgment of condem- 
and Tho. Wigges. nation, the party (as hath been ſaid) is dziven to his Writ of Erroz, and in the 
Vid. 19 E. 3. Ear Caſe of an erroneous judgment of acquital, that no Writ of Erroz nedeth to 
444» be bzought by the Ring, but the offendoz may be newly indiced, xc. is this, that 
in the caſe of condemnation, the judgment is, Quod ſuſpendatur, &c. which is 
the judgment of Law due foz the offence, and ought co be given therefoze, any 
can have no other intendment: but in the caſe of Acquital the judgment is 
Quod eat ſine die, &c. which may be given as well foz the inſufficiency of the 
Indictment, as foz the parties innocency, oz not guiltineſs of the offence, And 
the Judges of the cauſe ought befoze judgment to lok into the whole RKecozd, 
V. 3 H. 4. 3. 11. and upon due conſideration thereof to cauſe it to be entred, Ideo conſideratum 
eſt quod eat ſine die; which upon that repo2t, and this addition implied therein, 
we hold may ſatisfie the ſtudious reader. 


Auter foits convict de meſme le Jeiony devant judgment. 


Lib. 4. fol.45 46, Foz this diviſion, ſe Holcrofts caſe befoze in the Chapter of Purder, and Lib, 
Holcrofts cafe. 4. fo. 45, 46. where the Statute of 3 H.7. cap.1. is well expounded: and the 2. 
Second part of the part of the Inſtitutes, Artic. ſuper Cart. cap. 3. & Lib. Intr. Co. fo. 53, 54, &c. 
— ſu- ay — ge 78 Wetherels - And 225 Lib. 2. 12 7. in pl coron. 

Lib. Intr. Cos 3, HBefoze the Statutes of 8 El. c.4. and 18 El. c. 5. Jt a man had committed 
54» _ 3 divers felonies,if he had been indiced of the laſt,and had benefit of his Clergy, 
Lib.4. £0.40. We. he could not have bern impeached foz any of the fozmer felonies, albeit foz the 
cherels caſe. ſame he could not have had his Clergy : by that Act it is pꝛovided, that noc- 
of. 115-2. ca. 37. withſtanding the allowance of ſitch Clergy, he may be impeached foz any foz- 


X 4 «ute» fe- mer offence, fo which he could not have had his Clergy, 


lony. 25 E. 3. Ca. 5. 


pro Clero. Judgment to reverſe an outlawry for treaſon or felony. 


The judgment to reverſe an outlawzy of A. B. in caſe of treaſon oꝛ felony in 
Vid. Paſc. 39 E-3- a Mit of Erroz is: Ideo conſideratum eſt quod utlagaria prædicta ob erro- 
— — "ar rem prædict' & alios in recordo & proceſſ. prædict. compert, revocetur, adnulle- 
& immediatis, tur, & penitus pro nullo habeatur, & quod prædict. A. B. ad communem legem & 
omnia quæ occaſione utlagariæ prædict. amiſit, reſtituatur, &c. & quod ipſe eat 

ſine dine. > 

If the Outlawꝛy be avoided by plea, then the judgment is, Ideo conſideratum 
eſt quod prædictus A. B. de utlagaria prædicta exoneretur, & quod ipſe ad commu- 
nem legem, & omnia, quæ occaſione utlagariz predict. amiſit, reſtituatur, & ea oc- 
caſione non moleſtetur in aliquo, nec gravetur, ſed ſit, & eat inde quietus. 

If A. B. be indicted of treaſou oz felony in the Kings Bench, 02 if he be in⸗ 
dicted befoze Commiſſioners of Oier and Terminer, oz any other, and the Indics 
ment of treaſon oz felony is removed into the Kings Bench: and by Pꝛoces 
out of the Kings Bench he is erroneouſly outlawed and ſo returned, a Writ 
of Erroz map be bzought in the Kings Bench' foz reverſal thereof, 

And where it is holden by ſome,that if any perſon be attainted of High Trea⸗ 
ſon by the Common Law, that no Wizit of Erroz ſhould be bꝛought fo2 the rever- 
ſal of that attainder by reaſon of theſe woꝛds of the Statute of 33 H.8. cap. 20. 
Stanf.pl. cor. 18. 28 And if any perſon or perſons ſhall be attainted of High Treaſon by the courſe 
CE of the Common Law, 8c. that every ſuch attainder by the Common Law ſhall be 
33 Hl. 8. cap. 20+ of as good ſtrength, value, force, and effect, as if it had been done by authority 

of Parliament. But the contrary hereof was reſolved at a Parliament holden 
Anno 28 Eliz. that a Writ of Erroz ſhould be maintained foz the reverſal of er- 
roneous attainders of High Treaſon by the Common Law: foz that Statute - 

; 33 H. 
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nt of this reverſal, In Go it all not be unpzofit — it, it ſhall not be al- 
n repozt the conſe- Hi 
"HL ng 27 Fits ths thite Filed c 
. foz that Filaciis Cancel 


Quien Eliz. had 
had the Lan 
ds whereof the (aid Ninian was ſeiſed in fo 
= in fie: his - larix. 
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by petition of right, which compꝛehenden the title of che wile, and the title of the 
Queen, claimed her dower, which in effec was this; That her husband was 
ſeiſed of certain lands in fee, and twk her to Wife : and befoze his Treaſon 
committed Anno 1 Mariz levied a Fine with Pꝛoclamation to another, whole e- 
ſtate the Queen had by lawful conveyance therein expꝛeſſed; and that afterward 
her ſaid husband was attainted of High Treaſon by outlawzy, ut ſupra, and 
died in anno 4 Eliz. which outlawzy was the laſt Term reverſed in a Writ of 
Crro?, as is aboveſaid : which Petition being indo2ſed by the Queen, Soit droit 
fait al pertie, and delivered into the Chancery, Dir Thomas Bromley a man of 
great gravity and judgment in Law, then being Lozd Chancelloz of England, 
by the advice of all the Judges reſolved theſe Four points following. Firſt, that 
the petitioner need not to have any office to find her title, becauſe her title ſtan⸗ 
deth with the title of the Queen, and the Queen is not intitled by office (which 
the might traverſe, o2 confeſs and avoid) but by conveyance, which the affirmeth. 
Vide Li».2.f0.93- Secondly, that a Fine with Pzoclamations, and five years paſt after the death of 
ey irt the Yusband doth bar the Wife of her dower, and that the conuſee ſhall take ad⸗ 
of hs te ᷑ vantage thereof, and of the attainder alſo. Thirdly, that albeit five years and 
FR many moze in this caſe were paſt ſince the death of her husband, yet the ſaid fine 
with Pꝛoclamations did not bar her; becauſe as long as the ſaid attainder of 
Treaſon ſtod in fo2ce, ſhe was barred of her dowerx, and could not have any reme⸗ 
dy, oz purſue her title, until the outlawzy were reverſed, and then her title of 
dower did firſt grow due unto her, and therefoze ſhe might within five years af- 
ter the reverſal of the ſaid outlaw2y, purſue her title by the expzeſs wozds of the 
4 H.7.cap.24., the ſaving of the Ad of 4 H.7. Fourthly, albeit an attainder reverſed by a Writ of 
rſt ſaving, Crroz, is as concerning reſtitution to the party by relation from the beginning 
4 26 E. 3.7. become of no fozce, a and the Recozd ſo adnihilated thereby, as Nul tiel Record 
4H.7fo22.& map be pleaded thereunto: pet this relation ſhall never wozk a bar, and conſe- 
— * "ſe quently a wꝛong to a ſtranger, but that the truth of the matter may be ſhewed, 
21 K * pier Viz. the Reco2d, and the reverſal of the lame: and the rather (as ſome ſaid) be⸗ 
29. cauſe the Wife could not have any Writ of Erro2 to reverſe the outlawzy, b ſo 
H.8.fol.32. pl.8- . as ſhe had no mean to purſue her right ſo long as the outlawzy remained in foꝛce, 
_ * which it did, until it was reverſed by erroz. But admit the Wife had been (in 
3 Eliz. ic. 18 ** a remote degree of conſanguinity) heir to her husband, ſo as ſhe might within five 
pl. 8. a. years after the death of her husband have had her Writ of Crro? after the death 
Lib. 8. fo. 42, 43. b. of her husband to reverſe the outlawzy, and to enable her ſelf to purſue foz her 
— ce. dower, and reverſeth not the outlawzy within the five years : J hold in this caſe 
34 6.10.2 that the ſhall have five years after this reverſal, and that within the ſaid ſaving 
of the Dtatute of 4 H.7. fo then did her title of dower (as hath been ſaid) firſt 
* Nota, grow unto her, and it was not in her power to reverle the outlawzy when 
ſhe would. And in this Term of S, Hillary, Popham Attozny General, accoz- 
ding to the ſaid reſolution of the Lozd Chancelloz and Judges, confeſled the Pe- 
tition to be true; and thereupon Judgment was given, that ſhe ſhould be indow⸗ 
c 26 H. 8. cap. 13. ed, and was indowed accozdingly, 
Sc. not By the @tacute of 26 H. 8. and 5 E. 6. it is enacted,that all Pꝛoces of outlawzy 
only extend to all a gainſt any offenders in Treaſon, being out of the Realm. oz beyond the Seas, at 
Treaſons by the the time of the outlaw2y pꝛonounced, ſhall be as god and effecual as if the offen- 
Statute of 25 E. 3. ders had been within the Realm at the time of the outlawzy pꝛonounced. Dee 
vY * 28 the ſaid Statute of 5 E. 6. cap. 11. that, if the party outlawed ſhall within one 
Scher Statue,. pear after the outlawzy pzonounced, yield himſelf to the Chief Juſtice of Eng- 
Vi. Dier 12 Eliz. land, and traverſe the ſaid Jndicment, #c. and thereupon be found not guilty by 


fo. 287. accord. verdict, he ſhall be clearly diſcharged of the ſaid outlawzy. 
Firſt part of the 


aſtitutes, Set. Judgment in caſe of Abjuration for Felony, whiles it was of force. 

_ After the flying of afelon foz any kind of felony whacſoever, Sacriledge ex⸗ 
cepted, (but in caſe of High Treaſon oz Petit Treaſon a man could never ab- 
jure, becauſe the Coꝛoner is not allowed by Law to be a Judge of thoſe heynous 


crimes) into a Church, ec. foz ſafeguard of his life: and upon his pꝛaper of a 
Cozoner, 


— 


— 
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Cozoner, and his voluntary and particular coufeſſion of the Felony befoze the 4 6 E. 3. 33. iu 
Cozoner, naming the certain time, the jupgmenc was, Idem A. petiit de præ- Ajell Malloms 
fato Coronatore regnum dom Regis Anglia abjurare: Super quo — b ei libro p calc. 

præfat coronatorem, idem A. regnum ptædict coram præfato coronatore prædict 32 Era esche. 14. 
die &c. in eocleſia prædicta abjuravit, in idem regnum nunquam rediturus abſque Ls * 2 
ſpeciali licentia, & reconciliatione regis Angliz, & aſſignatus eſt eidem A. pro tranſi- 6 — it was 
tu ſuo extra regnum prædictum Portus de Yarmouth e Cruce in inanu ſua dextra called abjuration; 


poſita, prout lex Angliæ eſt & conſuetudo. Nothing is expzeſled in this Judg- becauſe he was 
ment but abjuravit regnum, but therein is implied, that all his Rh which — — - 
he had at the time of the Felony committed, 4 (and therefoze the time of the See the Oath. 
Felony was ſet down in his confeſſion particularly) oz at any time after;eſchea- et. Mag: Carr. 
ted to the Lozds of the fees, and fozfeited to the King all his govs which he had Part $167,158. 
at the time of his attainder, e the time whereof alſo was erp2eſſed certainly, and be Bous üb be 
his blod cozrupted, and other incidents, as in other attainders ol Felony, only by an abjured per- 
his voluntary and particular confeſſion, In this caſe foz the offence of Felony, ſon, and not be 
he ſaved his life ſo long as he kept — extra tegnum, but if he returned, then wh or Hndred iu 
under this wozd abjuravit ] is implied Suſ. per colluin. Mich. 1 R. 2. Rot. 1. Bedf. — Ge F - 
rediit & ſuſpend, Diæ the firſt part of the Inſtitutes, Sect. 200. fo.132,133. aud the ſervarz re per 
Second part of the Inſtitutes, W.1.cap.20, verbo, 2 orejure le Realm. ] Artic, Cler. <cclefiam, and is 
cap. 10. & 15. And the Law was ſo favourable foz the pzeſervation df Sancua- denflum Sande 
ry, that if the Felon had been in p foz the Felony, and befoze attainder oz Ecclefiz. 
convictioit, g had eſcaped and taken Danctuary in Church oz Church-yard,gc.and Has E. . Coram 
the Gaolers 0z others had purſued him, and bzought him again to pꝛilon, upon Kege Rot. 20. 
his arraignment he might have pleaded the ſame, and ſhould have been reſto- ; In Bam lie 
red again tothe Dancuary : De moze concerning Abjuration,Mic.9 E.3. Coram yt evifier for 
Rege Rot. 8 4. extra legem poſitus, &c. To conclude this Judgment of Abjuration, 164.b. Fecit felo- 
we take it, that foz Felony / Abjuration is utterly taken away. Foz abjuration niam pro qua reg- 
ok Recuſanits and of Bunters in Parks, gt. we have given but a light touch, mum noſtrüm ab- 
becauſe they belong not to our treatiſe of the Pleas of the Crown, noz have we ?'$anf.y1. Cor 
ſpoken any thing of abjuration in caſe of Hereſie, quia ſpectat ad aliud forum. 117. E. va 
Thus have we ſpoken of Judgments and Attainders in caſes of Pigh'Trea- 5 E-3-55+ in Ajell 
ſon, upon verdic, confeſſion, oz nihil dicit, and by outlawyy : in caſe-of Petit lloms caſe. | 
Treaſon upon verdic, confeſſion, oz by outlawzy : and in caſe of Felony, upon [og = ee 4 
verdict, oz confeſſion, oz by outlawzy, oz by abjuration, foz none can be attainted 5. 4.6. - 
4 — artnney 02 1— upon hihil dicit, 02 refuſal to anſwer, but in that — 3 
nquent is to have his puniſhme ei | 2 
ath to be handled, puniſhment of Peine fort & dure, which next fall- | or adj * 5 ** 
1 E. 3. 17. lib. Intr. Raſt fo. 246. b. pl. 6. g Lib. Int.! ; . Hal. ye ey " Williach 
— — — — Sanctuaries ar — — — 5121 A, 1 A. i Ling the jo 3 
. a hidel or e, e * 
21 2 — — — eth the party, c. Vide Deut. cap. 19. 3. 9,10, Numb 


Peyne fort & dure. 

Jn caſe of Petit Treaſon oz Felony, i when the offender ſtandeth mute, and 
refuſeth to be tried by the Common Law of the land; S& Paine fort and dute in, 6.5 part of the 
the Second part of the Inſtitutes, W. I. cap. a. but this holdeth but in caſe of Petit Toflic. SR. $45- 
treaſon and Felony. In caſe of High creaſon, upon ſtanding mute, oz a nihil di- verb. Attainr. 
cit the judgment afozeſaid ſhall be given againſt him, as if he had been convicted, 2: Part of che In- 

And in doing of exetution, boch in Treaſon and Felony,two things are to be Be. Els. 
obſerved, Firſt, that it be done by the right Officer, as the Sheriff oz Parthat, 13 El; 0 F ee 
foz if any other erecute the offender, it is Felony, Secondly, execution mult be before in the 
made by him that is the right Dfficer accozding to the judgment: Foz exams <bap-of Treaſon. 
ple, & where the judgment is, that the offender ſhall be hangey, he cannot be⸗ 3< fer in the. 
head him, tc, as befoze is ſaid, Bracton lib. 3. fo.104.b. Non alio modo punia- rau e 
tur quis, quam ſe habeat condemnatio. P. 20 R. 2. Coram Rege Rot. 58. Lincoln. when the party 
Non licet felonem pro felonia decollari. igne 1. 


arraigned 
: Wo 1 | h perempte- 
rily above the number of 36, viz. three whole SJ xy l. 6. 37, 38. Vide 13.9. fo. vag. the lo ys og 
2 uagment 


Ln 
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Judgment in caſe of Petit larceny. 

The judgment herein was in anciane time referred to the diſcretion of the 
BraRon lib. Judge, as in Bractons time, Per fuſtigationem, & ſic caſtigatus dimittitur. Jn 
fo.rg1.b- Brittons time, ſometime by the Pillozy, ſometime by the loſs of the ear: and 
— bags Fleta faith, Eſt enim furtum de re magna & parva, pro minimo tamen latrocinio 
Bradon tag 12 demariorum & infra, nullus morti condemnetur 3 pro hujuſmodi modicis de- 
1c4. b. maketh lictis inventa fuerunt judicialia Pilloria, & deformitates corporum, ut ſfifſio au- 
mention of pu- riculaxum. 
— _— * Xut in and ſince the reign of E.3. no perſon loſt any member foz Petit lar⸗ 
* 18 a g, ceny, but were ſometime puniſhed by impziſonment, and lometime by other pe⸗ 
8 E. Cor. 130 mance, as whipping, ac. Ik the Delinquent flieth foz Petit larceny, and ſo be 
4E 3. Cor. 451. found by the Jury, he fozkeiteth his gods, 


Jacques in caſe of ntiſpriſion of High Treaſon. 

That the offender by the Common Law ſhall foz this concealment fozfeic all 
his gods, and the p2ofits of his Lands during his life, and ſuffer impziſon- 
ment during his life, Vide Stanford Pl. Coron. fo. 38. 1 & 2 Mar. cap. 10. 


74 E 4. Coram Judgment for Striking in Weſtminſter-Hall, &c. ſetting the Courts. 


Rege Rot. 3. That the offender ſhall be impziſoned zxring his life, fozfeit all his lands, te⸗ 

1 E. 3 Judgment nements, gods and chattels, & quod mam ſua dextra amputaretur (apud talem 

= ip © locum: ) and this Judgment is given by the Common Law, Bracton lib. 3. 

41 A fl. 25. 104. b. Pœnarum quædam adimunt membrum, & corporis coercionem, fc, impri- 

22 E. 3. 13.4. 4 1E. 3 ſonamentum, vel ad tempus, vel imperpetuum. 

Coron. 280. 42A fl. | 


18. Starb fl cor. Judgment for ſtriking and drawing blood in the Kings Court, &c. 
39. c. 3 Elix. Dier pela | 
183, The offender ſhall have his right hand ſtricken off, be imp2iſoned during his 
life, and be fined and ranſomed at the Kings will: and this Judgment is given 
by the Statute of 33 H.8.cap.12. 33 H. 8. Paine Br.16. | 
1 & 2 Ph. & Mar, Mie cannot omit to touch by the way an Act made in 1 & 2 Ph. & Mar. in- 
22 titled, an Act againſt ſeditious woꝛds and rumours 3 by a bzanch of which Aa, 
he that ould ſet fozth any bak, rhime, ballad, letter oz waiting containing 
any falſe matter, clauſe oz ſentence of lander oz rep2oach, and diſhonour of the 
King and Qutens Majeſty, oz either of them, cc. ſhould have his oz their right 
hand ſtricken off; which Act being but a Pzobationer, at the Parliament in 
4 & 5 Ph. & Mar. was continued until the end of the next Parliament. And 
1 El. c. s. by the Ac of x Eliz. (which was the next Parliament) the ſaid Ad of 1 & 2 
Ph. & Mar. was enacted to extend to Quien Elizabeth, and to the heirs of her 
body Kings and Queens of this Realm, ſo as by the demiſe of Nugn Eliz. 
that Act hath loſt his fozce, as it was well wozthy, being a dangerous Act, as 
ſome had felt in anno 23 Eliz, 


Judgment in a Premunire at the ſuit of the King. 

If the Defendant be in pziſon, Quod prædictus R. fit extra proteHionem 
domini Regis, & terras, & tenementa, bona & catalla domino Regi forisfaciat, 
See the 1. part of & quod corpus ejus remancat in priſona ad voluntatem Regis, as in the bok of 
che Iaſtit. 5 139. Entries, Raſt. Judgment 465. Aud this Judgment is given by the Statutes af 
25 E.3.ca.22. 25 E.3. de Proviſoribus, 27 E.3.ca.t. 16 R.2. ca.5. andif he be not 
44 E-3-36. in pꝛilon, Quod præd. R. fit extra protectionem domini regis, & terras & tene- 

menta, bona & catalla domino regi ſorisfaciat, & quod capiatur. 


Judgment in caſe of Theft bote. 
5 E.3.Cor. 353. That the offender be fined; and it is to be obſerved that wheuſoever the De⸗ 


— 40 55 linquent, oz Defendant is ta be fined, the Judgment is quod capiatur, that is, to 
42 Afl. pg. be impꝛiſoned until he doth pay his fine: but when the Defendant is to be 


Scanf.f0.40.b» amerced, and not ned, then the Defenvanc is in miſericordia, whereof you 
| may 
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may read at large, Lib. 8. fol. 38, 39, &c. & 59,60. & 120. Lib. 11. 43, 44. 


Pilloxy. 

Pillory is a French wo2d, and it is derived of the French wozd Pilaſtre a Pil- Saxonict Heil: | 
lar, columna. Et eſt lignea columna, in qua collum inſertum premitur, and there- ang: or Hals Jos , 
upon in Law it is called Colliſtrigium, quia in eo collum hominum conſtringitur: — Tek 1105 
this puniſhment is very ancient, foz the axons called it Healt-rauz, ſo called foz called an amercia- 
ſtraining the neck. Britton fo. 24. ſaith, that thoſe that have ben apjudged to ment for commu- 
the Pillozy, oz Tumbzel, are ſo infamous, Come ilz ne ſont receivables al ſere- Nd of ſuch a 
ment faire in juries, enqueſts ou en teſtmoignants; and herewith agreeth Bracton. Pa. x; = FR 


Vet. Mag. Cart. 2. parte fol. 23, 24. 45. Colliſtrigii, Et Pil- 

f En : | lorii, Vet. N. B. . 
arte. 116,117. Britton ſo. 24. Mirror cap. 4. $. De paines en divers manners. Rel way Temps E. 3.143. b. Fleta 
i. a. cap. 8. By the Statute of 31 H. 3. & 31 E. 1, Vet. Mag. Cart. 2. parte. fo. 23, 24.43. 


Tumbrel. 


Tumbzel is a wozd in ule at this day foz a Dungeart, Bracton calleth it Brac. lib. 3. ſo to 
Tymboralem. b. 129. b. 151·b. 1; 

Infligitur pœna corporalis; ſc. pilloralis vel tumberalis cum infamia. Secundum — — _ 
Regni ſtatuta, Jt is called tumbrellum, there being no pzoper Latin wozd foz a way 139, 140 b. 
Dungcart. 149. b. 152. 

Furce Pillot & Tumbrel append al View de Frankpledge. And every one that Fleta l. c 11. 
hath a Let oz Parket ought to babe a Pillozy and Tumbzel gc. to puniſh of- Fin 105, Kan. 
fenders, as Bzewers, Bakers, Fozeſtallers, cc. a. in Quo war 7 E. 


2. in eodem 280. b 


Trebuchet. 


Oz caſtigatory, named in the Statute of 51 H.3. fignifieth a Cucking ſtol, and Stat. de 3 8. 3. 
Trebuchet p2operly is a pitfal oz downfal, and in Law ſignifieth a tl, that »bi fovrs- 
fallech down into a pit of water, fo2 the puniſhment of the party in it. And — * — 
Cuck, oz Guck in the Saxon tongue, ſignifieth to ſcould oz bzawl, (taken from Saat. de — 5 
the Cuckhaw, oꝛ Guckhaw, a bird, qui odioſe jurgat & rixatur) and Inge in that cerviſia. 
language | water | becauſe ſhe was foz her puniſhment ſowſed in the water; and 
others fetch it from Cuckquean, i. pellex. 

Now foꝛ that the Judgment to the Pillozy oz Tumbzel (as it hath appears Judgments to be 
ed befoze)doth make the Delinquent infamous, and that the rule of Law is, Ju- Siren b Juſtices 
dicium de majore pœna quam quod legibus ſtatutum eſt non infamum facit, ſed per — 41 — —_ 
breve de errore adnullare poteſt, and again, pœna gravior ultra legem pcſita æſti- —— of 
— — —— ＋ the ems — — ＋ Oier and Terminer, Gaol⸗deli⸗ Juſtices of Feace. 

ry, an ices of Peace, d adviſed befoge thep give judgment 
of any perſon to the Pillozy oz Tumbzel, unleſs they have warrant foz 
their judgment therein. Fine and impziſonment foz offences by the Jus 
ſtices aboveſaid, is a fair and fure way, . | 

And it is to be obſerved that thoſe kinds of puniſhments of Pillozy, cc. have vet. Mag, Cart. 

been given by Acts of Parliament in caſes of enozmious and exozbitant offences, parte 2. fo. 24,25: 
as by the Dtatutes of 51 H. 3. 31 E. 1. De piſtoribus, &c. 31 E. 1. De foreſtallariis. 
11 H. 7. c. 4. 33 H. 8. c. 1. 1 & 2 Ph. & Mar. cap. 10. 2 E. G. c. 15. 5 E. G. c. 6. & 14. 
7 E.6. c. 7. El. c.7. 5 El. cg. 16. 18 El. cap. And therefoze the fafeft way foʒ them 
is to follow thoſe Acts of Parliament in cafes pꝛovided by the ſame +: Rut of 
the Court of the Kings Bench, (the higheſt Court of ozvinary Juſtice) in re⸗ 
lpec of the multitude of the judicial ts (which we have ſ&n ) we lay 
= _ Poet, — nec —— rerum, nec — pone, ( foz judicial pzeſivents 
| reverend es, are des to direct men in the right way 
TINS * 1 

21 E. i. Coram Reg. Rot. a Euſtachius de Potles Caſtel, o; flandering of xen u- 
Berisford, impʒiſoum 2 in the Tower, ad voluntatem Regis. nn — adjudged 


Mich, 33 E. 1. Coram Rege, Rot. 75. William Brewces tale, fog flandzing,tc. of in the Kings Bench 
R 


oger 
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Roger Hegham Juſtice, Tr. 3 E. 2. Int. Mem. Scaccarii fo; flandzing of Foxley, a 
Baron of the Exchequer. Mich. 18 E. 3. coram Rege. Rot. 15 1. foz flandering 
of the Juſtices of the Kings Bench, by a Letter of Tho.Bulbroke a Clerk of the 
ſame Court. 30 Af. p.5.19. 19 Afſ. 1. Paſch. 10E.3, Rot. 87. Tho. Twyce Ha- 
zarder c6is ludens ad falſos talos adjudicatur quod per ſex dies in diverſis locis po- 
natur ſuper colliſtrigium, Mich. 10 E.3. Rot.92. coram Rege, Adam de Ravenſ- 
worth. Mich. 21 E. 3. coram Rege, Warw. Verſſ. Attornat apparent fine Wartan- 
to, Hil. 25 E. 3 coram Ree, Rot. 13. verſus Robert Hadham Commiſſionarium 
pro venditione Bladi in garbis adjudicatur priſonæ, & quod ab omni officio Domi- 
ni Regis amoveatur & finem faciat. Trin. 2 H. 4. coram Rege, Rot. 10. Suſſex. 
Mich. 4 & 5 Eliz. coram Rege, Hugh Bakers caſe, foz a Libel againſt certain of 
the inhabitants of Cherſie, puniſhed by impziſonment, Pillozy, and god beha⸗ 
viour, ec. f : 
Ancient rules of St the fourth part of the Inſtitutes, Cap. Star-Chamber, foz puniſhment by 
Law in corporal Pillozy, cc. foz enozmous and exoꝛbitant offences, which require moze exempla⸗ 
puniſhments. xy puniſhment then an o2dinary courſe of the Laws of the Realm do inftic, 
Nobiles magis plectuntur pecunia, plebei vero in corpore; which is obſervable in 
Bract. lib 3. f. 10ꝶ. a all the ſaid Statutes. And Bracton ſaith, Quælibet pœna corporalis, quamvi- 
Ibid. minima, major eſt qualibet pœna pecuniari. Carcer ad continendos, non ad puni- 
endos haberi debet, &c. Pœnæ potius molliendæ, exaſperandæ ſunt. Reſpicien 
dum eſt judicanti, ne quid aut durius, aut remiſſius conſtituatur, quam cauſa de- 
poſcit 3 nec enim aut ſeveritatis, aut clementie gloria affectanda eſt. Aliter puniun- 
tur ex eiſdem factionibus ſervi,- quam liberi : & aliter qui- quidem aliquid in Do- 
minum, parentemve commiſerit, quam in extraneum; in magiſtratum, quam in 
privatum. 


Death of a man per infortunium. 
Marlbr. cap.25. Ok this milchance there is no expzels judgment to be given, but the offender 
Eracton ubi ſup, is to ſue out his pardon of courſe, as it appeareth in the. ſecond part of the Inſti- 
tutes, Gloc. cap.9. And hereof Bracton ſaith, Caſu, cum per infortunium, ut ſi ali- 
quis venando per telum in feram miſſum, hominem intertecerit,& ſimilia perpetra- 
verit, &c. But albeit there be no erpzeſs judgment given upon ſuch a verdict, 
judgment impli- pet the Law giveth a judgment thereupon, viz. that he ſhall tozfeit all his gods 
ed, or in Law. andchattels, debts and duties whatſoever, as in the ſecond part of the Inſtitutes, 
24 Hl. 8. cap. 3. abjſupra, it àppeareth. 


Of death of a man, ſe defendendo. 


Judgment implied Upon ſuch a verdict given the Court giveth no exp2eſs judgment, ko; he is 
or in Law. alſo to be pardoned of courſe: but the Law hath given a judgment, that he ſhall 
See ca. q. fol.95.b. fozfeit all his goods and chattels, debts and duties, as in the ſecond part of the 
gt . 2. Inſtitutes, bi ſwpra, it appeareth, But the Jury cannot find that the party killed 
nu.18. JohnIm- him generally ſe defendendo: but they ought to find the'caſe ſpecially, ſo as the 
perials caſe. Court may judge whether in Law it be ſe defendendo, oz no. Ott Stanf. fo.15. 


a3 Er Of the death of a man that offereth to rob, &c. 
4 all. 23. Exod. If it be found by verdict, that the party (indicted oz appealed foz the death of 
22, Si efftingens A.) A. attempted to have murdered oꝛ a robbed him in oꝛ nigh any common High- 
2 wap,Cart-wap,Yozſe-way,oz Fot-way,oz in his 5 manfion oz dwelling houle; 
— accep- 92 foz the killing of him which attempteth Burglary to bꝛeak his dwelling 
to vulnere mor- houſe in the night; the judgment upon ſuch a verdict ſhall be, that he ſhall be 
tuus fuerir,per- acquited of the death of ſuch a perſon paying his fies, and he ſhall fozfeit no⸗ 
— non crit thing. And ſo it is e declared and enaced by the Statute of 24 H. 8. 
© Nora declared, And if all the circumſtances be pꝛoved to the Jury in evidence required by this 
&c. and ſo was the At in theſe caſes, the Jury may find a general verdict of not guilty, And where 
Common Law, as it is rehearſed in the ſaid Act of 24 H.8. that befoze that Ac it was a queſtion 
_ —_— .. and ambiguity whether evil diſpoſed perſons ſo attempting, ut ſupra, ſhould fo2- 
th PP®""” feit their gods and chattels: the reaſon of that queſtion and ambiguity was in 
none 
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— ee 


Judgment in an Inditment of Conſpiracy, &c. where the 


party indicted is legitimo modo acquictarus. 


4 H.s.IndiR. 220. Nota, The judgment in this caſe is, as in caſe of attaint againſt a Jury, 
Tr. 12 E.z.coram (whereof we ſhall ſpeak hereafter, ) viz. Quod committantur Gaolæ Domini Re- 
Rege. Rot. 148. gis, & quod omnia terræ & tenementa pred. R. & C. capiantuf in manum Domini 
* Regis, & devaſtentur, & extirpentur, & uxores & liberi eorum amoveantur, & 
ſpirarores, Paſch. omnia bona & catalla eorundem R. & C. forisfaciant Domino Regi, & amodo amit- 
32 E 3. Rot. 38. tant liberam legem imperpetuugn. - * 
Somerl. 27 Aſl-59- Nota in this judgment Five ſevere puniſhments, 1. That their bodies ſhall 
_ 134-42 3 be impꝛiloned in the common Gaol, 2.Their wives and childzen amoved out of 
ſup. cart, cap.1o, their houſes, 3. That all their houſes and lands ſhall be ſeiſed into the Kings 
hands, andthe houſes waſted and the trees extirpated. 4.All their gods and chat⸗ 
tels fozfeiced to the Bing. 5. That they foz ever ſhall loſe the fredom and fran- 
chiſe of the Law, That is, Firſt, they ſhall never be of any Jury oz Recogni- 
to2s of Aſſiſe, Secondly, no; ever be received foz a witneſs in any caſe.Thirdly, 
that they ſtall never come into any of the Kings Courts, but make Attoznies, 
* 24 E.3. fol. 33. if they have any thing to do there, And this is called a * villanous judgment, 
27 All.g3. | becauſe of the villany and infamy which they deſerve againſt whom it is given: 
And all is inflicted by the Common Law, koꝛ that the offenders by falſe conſpi- 
racy under the pꝛetext of Law, by indictment of treaſon oz felony and legal pꝛo⸗ 
c&ding thereupon, ſought to do the greateſt injuſtice by falce conſpiracy to ſhed 
his blod, who afterwards is thereof legitimo modo acquietatus. | 
Eut in a Mrit of Conſpiracy at the ſuit of the party grieved, the Judgment 
is, damages to the party, fine to the King, and impꝛiſonment. And the reaſon 
thereof is, Firſt, foz that when they are indicted at the ſuit of the King, the 
judgment is lo ſevere, foz that they falſely conſpired in the Kings name, & at 
the Kings ſuit by indictment, cc. to do ſo hozrible injuſtice: therefoze at the 
4H.s. judg. 220.” Bings ſuit they ſhall be heavily puniſhed, Secondly,foz that as it is ſaid in 15 E. 
24 E-3-34- 27 Aſſ. 2. De exilio Hugonis, &c. the Law which was inſtituted foz the maintenance of 
59+ peace and of god men, and the puniſhment of the evil, is turned to the diſheri- 
tance of the great men, and deſtruction of the people. Thirdly,foz that the jubge- 
ment at the Kings ſuit is by the Common Law, and the Action of the party is 
given by Statute, which giveth no ſuch puniſhment : but the party in his action, 
in reſpect of the danger of his life, is to recover anſwerable damages, Df Con- 
4 3 E-3-33.b. ſpiracy ſ& the Regiſter fol.134. a. & b. & 188. F. N. B. 1 14,115, &c. Stanf. pl. cor. 
Tt. 32 E. i. Rot. 1 fol. 17 2, 173, 174,175, &c. and in the new Fok of Entries, fol. 109. a pꝛeſident of 
Eborum. a conſpiracy upon an indictment of felony. 
* „ It is enacted, that ſuch as be attainted of Confeveracy 02 Conſpiracy, ſhall 
rl 7 E.. au · 50. yave no office of the grant of the Ring, Nueen, oz other Noble, neither ſhall be 
@heriff oz Eſcheatoz, 


— in an Attaint. 
Lib. Int. Raſlal fo. 1. That the plaintif ſhall be reſtozed, gc. and the defendant party to the Re- 
2 ** 7. c02d, ſhall be fined in reſpec the falſe verdict was given fo2 him (cui bono) by 
4 2-5. umu, the Common Law, 

* — The judgment againſt the Petit Jury is, as it is in caſe of Conſpiracy at the 
Glanvil 1.2.c.19, ſuit of the King, as is aboveſaid,and in no other, but in thoſe two caſes,that vil- 
Bradt. 1.4. f. 29. lainous judgment is given. Sc 8 E. 2. Aſſ. 396. and 42 E.3.26. b. Judgments 
— 1 given in Attaint, & nota bene. 16 E. 3. tit. Judgment. 109. 21 H. 7. 83. Keiway. 
araint. Flee 5, A god p2elident of a judgment given in an attaint. Forteſcue c. 26. Concerning 
c.21.Apud North- Attaints, ſe the ſecond part of the Inſtitutes, Marlb. c. 14. W. 1. c.37, &c. 


alverton in Com. 
Eborum coram Hen. de Guildford & aliis Juſt. aſfignatis An. 35 E. 1. attincta. See the firſt part of the Inſtitutes, 
Se. 514. verb. [en attaint. ] Vide Mich, 3 H. 4. Rot. 149. judgment en attaint, Kanc. 


Bnt now by the Dtatute of 23 H.$.c.z. the ſeverity of the puniſhment is mo- 


derated, if the Writ of Attaint be grounded upon that Statute: but the party 
grieved 
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grieved may at his election either bzing his Writ of Attaint at the Common 
Law, oz upon that Statute: but all attaints either at the Common Law 92 upon 
the Statute are to be taken befoze the King in his Eench, oz befoze the Juſtices 
of the Common Pleas, and in no other Courts, 

This Ac of 23 H. 8. pꝛovideth foz divers miſchiefs which were at the Com- 
mon Law, and giveth to thoſe of the Petty Jury divers pleas, which they could 
not have at the Common Law, and hath been well expounded, 7 E.6. Dier $1.b. 
Sir John. Ailifs caſe, 3 & 4 Ph. & Mar. 129. b. Heydons caſe, 3 Eliz. 201. Clovils 
caſe, 3 Eliz. 202. Auſtens caſe, 7 Eliz. 23. b. Stephens caſe, D the Keco2d there- 
of upon the Statute of 23 H.8. foz it is an excellent p2eſident, 

And generally of Attaints, Se Lib.fo.111,112. Lib. 3. fo. 4. Lib.s. f0.4.14.25, 
26,44. 80. Lib. S. fo. so. Lib. . fo. 12. Lib. 10. fo. 1 19. Lib. 1 1. fo. 6 43. 62. Sc allo 
the new Eok of Entries, 63, 66,68, 70,73, 76,77, 81, 83,85 86, &c. 


Judicium de corrupto Judlice. | 

We could not paſs over a ſtrange judgment of Suſpendatur, xt. as in caſe of . ot. Anno 
Felony (which we have touched befoze in the Chapter of Pꝛibery) given againſt . - pp 3. 
Sir William Thorpe, lately befoze Chief Juſtice of England, which we find of m. 2. in dorſ. & 
Reco2d in theſe woꝛds. Proceſſus factus An. 24 E. 3. contra Willielmum Thorpe Rot. pat. Anno 
chivaler nuper capitalem Juſticiarium coram Ricõ Comite Arundel. I. de Bello- a5 I" — 
campo Comite Warw. Willielmo de Clinton Comite de Hunt. Joh. de Gray de * © 
Rothersfield Seneſchallo hoſpitii Regis, & Barthol. de Burgherſ. Camerar' Regis 
Pro eo quod idem Willielmus Thorpe nuper capitalis Juſticiarius Domini Regis 
ad placita coram ipſo Rege tenenda, dum ſtetit in officio, cepit munera contra ju- 
ramentum ſuum, viz. de Richard Saltley 10 li. de Hildebrando Boreſward 20 li. x, toto 80 ll. 
de Guilberto Hollyland 40 li. de Tho. Darby Sancti Botulphi, & de Roberto Dal- 
derby 10 li. qui pro diverſis feloniis, falſitatibus, & tranſgreſſionibus coram ipſo 
Willielmo in ſeſſione ſua apud Lincolne Anno 23. fuerunt indictati, & per ipſum 
Willielmum bre de exigendo verſ. eos reſpectꝭ fuit : quæ omnia & ſingula dedi- 
cere non potuit : Ideo adjudicatum fuit, prout ſequitur, viz. Conlideratum eſt per 
dictos Juſticiarios aſſignatos ad judicandum à ſecundum voluntatem Domini Regis, « The effect of the 
& ſecundum regale poſſe ſuum, quod quia prædictus Willielmus de Thorpe qui words of the oath 
Sacramentum Domini Regis quod crga populum habuit cuſtodiendum fregit h ma- — vs — 
licioſe, falſe, & rebelliter in quantum in ipſo fuit, & ex cauſis ſupradictis per iplum 5 Nota, here is 
Willielmum, ut prædictum eſt, expreſſe cognitis, ſuſpendatur. Et quod omnia c ter- neither 2 
rx & tenementa, bona & catalla ſua Domino Regi remaneant forisfacta. Et poſtea nor proazrorze in 
Dominus Rex mandavit bre ſuum ſub privato ſigillo, all in French, and there en- _=_ — wag 
tred de verbo in verbum. Ideo contidcratum ett quod executio — prædicti de ; According we 
ſuſpenſione ejuſdem Willielmi omnino ceſſet & ei pardonetur. Et quod idem Wil- ſaid oath, for 
lielmus remittatur priſonæ Turris prædict. ad gratiam Domini Regis expectandam, otherwiſe the King 
&cc. Et non eſt intentio Domini Regis quod hujuſmodi judicium in conſimili caſu — 2 — — 
verſus quemcunque alium ex quacunq; cauſa ſe teneat vel extendat, fed ſolummodo of all his lands for 
—— eos qui ——— Sacramentum fecerunt, & fregerunt & habent leges re- * — 

es Angliz ad cuſtodiend'. rd of w 
- e — have alſo found, that at a Parliament holden at Weſtminſter in Octabis purer — 
Purificationis beatæ Mariæ, Anno 25 E. 3. holden befoze Lionel Duke of Clarence 4 Nota — 
by fozce of the Kings Commiſſion, c. Commandment was given, that the Re- ſacramentum. 
co2d of the ſaid Judgment =_ the ſaid Dir William Thorpe ſhould be bzought * Rot. Parl. in 
into the Parliament, and there to be openly read befoze the Nobles of the Par- — Tur. Au 25. 
liament to hear every of their advices, which was done accozdingly,and there the * 
Nobles affirmed che Judgment. 

And theſe wozds in che ſaid Judgment, Ad judicandum ſecundum voluntatem 
Domini Regis, & ſecundum regale poſſe ſuum, and that his Lands ſhould be foꝛ⸗ 
feit to the Ring, & predict. Sacramentum, were grounded upon the Cath of the 
Kings Juſtites in Anno 18 E.3. the concluſion of which Dath is, ( upon pain to 
be at the Kings will, body, lands, and gods, thereof to be done as pleaſech him.] 
We deſirous to ſatisfie our ſelf herein, ſearched — the Recozd of this yy" 

x albeit 
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Fleta li. 1. ca. 17. 
S. Cum igitur non 
ſit, &c. 


Ver. Mag. Cart. 
1. part fo. 165. 
Vide Bract. li. 3. 
fo. 109. Sacra- 
ment, Juſtic* iti- 
ner* and that then 
was the effect, de 
ſacrament Juſtic' 
refidentium, 

Vid. Flet I. 2. c. 7. 
S. Item atrox eſt 
10juria, &c. 


8 R. 2. ca. 3. 
Vide Vet. Mag. 
Cart. ſo. 16 5.4. 

ubi ſupra, 

9 R. a. cap. 1. 

4 In reſpect of the 
recital. 

b Ro. Par. 11 H. 4. 
nu. 28. not he reto- 
fore printed. 
vid. i H. · nu. 99. 
Nota. 

c This is agreeable 
to the Law of God 
Deut. 16.19. 

Non accipies per- 
ſonam, nec mune- 
ra, quia munera 
excæcant oculos 
ſapienrum, & mu- 
tant verba juſto - 
rum. 

Excdus 23.8. 


albeic there is a Parliament Roll of this Parliament, and other Acts, then 
paſſed by Authozity of Parliament, be entred into the ſaid Roll, pet this is not: 
fo that it had not the warrant of an Act of Parliament. Jt ought to have been 
pꝛinted amongſt the Statutes of the Realm, and the title of them is, Here fol- 
loweth the oath of the Juſtices made in the ſame eighteenth pear, but laich not 
at the Parliament, #c. but after it became to be pꝛinted: and that which is pꝛin⸗ 
ted in anno 20 E.3.ca.1. is but a recital made by the King alone, and no Ac of 
Parliament: foz it appeareth by that which pꝛecedeth, and by the oath it ſelf, 
that it was the Act only and commandment of the King, fo2 it beginneth: Firft, 
We have commanded all our Juſtices, &c. which fozmer part was but a recital of 
ſome pꝛecedent Act : and then followeth, We have ordained and cauſed our ſaid 
Juſtices to be ſworn, &c. ſo as the oath was deviſed by the King, and the Juſtices 
ſwozn befoze this Parliament. Laſtly, it is there ſaid and concludeth: And for 
this cauſe we have encreaſed the fees of out ſaid Juſtices, &c. which the King of 
himſelf did befoze this Act alſo, 

And we have an ancient Banuſcript of the Acts of Parliament in Anno 18 
E. 3. and the oath is not within it. 

And it appeareth by Fleta, that the puniſhment of a cozrupt Judge, t hat re- 
ceiveth gift oz reward was, Si inde convictus fuerit: quod imperpetuum a con- 
cilio regis excludatur 3 terraſque, res, redditus, & proventus bonorum fuorum amit- 
tat per unum annum : qui, ſi proventus non habuerit, puniatur per diſcretionem 
regni & conſiliariorum regis. And that which Fleta calleth Sacramentum Juſtic', 
in Vet. Magna Carta, is named Juramentum conſiliariorum regis: foz the Judges 
of England are of the Kings Counſel (as elſewhere hath appeared) foz, in, and 
concerning the Laws of the Realm, in which oath alſo the ſaid fatal clauſe 
is omitted. 

Der the Mirror cap. 4. F. de faux Judges, & ca. 5. G. 1. of the Law in the time 
of Bing Alfred, how many Juſtices were in one year hanged, as homicives, foz 
their falſe judgments : but that Law hath been long ſince deleat and antiquated, 
and yet may ſerve foꝛ a memoꝛial of the time paſt, 

The offence of B2ibery was puniſhed by fine and ranſome, and loſs in the 
Reign of E. 1. as in the Chapter of Ertoztion and Bꝛibery befoze appears: only 
Sir Thomas Weyland Chief Juſtice of the Common Pleas, tok Sanctuary, 
and befoze a Cozoner confeſſed himſelf guilty of murder, and accozding to the 
courſe of the Common Law abjured the Realm, ſo as inved-he was attainted 
of Felony, (which caſe hath been vehemently urged) but it was not foz bziberp, 
but foz murder, as any other man might have been, 

Eut to wind up the thzead of chis diſcourſe with thꝛer Arts of Parliament. 
Firſt, with the Statute of 8 R. 2. wherein it is recited that whereas in the time 
of King E.3. it was ozdained, that Juſtices as long as they ſhould be in office, 
ſhould not take gift oz reward, and ſo fo2th, as in Veteri Magna Carta, (without 
the ſaid fatal clauſe) That Ac pꝛovideth, that the oath without that fatal 
clauſe ſhould extend as well to the Barons of the Erchequer, as to the Juſti⸗ 
ces, and expꝛeſſed the penalty of all to be (acco2ding to the Common Law) viz. 
loſs of office, fine and ranſome. Put at the next Parliament, vir. 9 R. 2. the 
ſaid Act of 8 R. 2. foz that it was a very hard, and needed declaration, was made 
of no fo2ce till it be declared in Parliament. Y Alterwards at the Parliament 
holden 11 H. 4. it was debated. what puniſhment great Officers there named 
Counſellozs of the King, and Judges, cc. ſhould have, which ſhould take any 
gift, reward, oz bzocage fo doing of their offices 02 ſervices: in the end it was 
declared and enaded by Authozity of Patliament, in theſe wozvs following. 
Item que nul Chancellor, Treaſorer, Garden del Privy Seal, Counſellier du Roy, 
Servientes a Counſel du Roy, ne nul autre Officer, * foake ne miniſter da Roy 
pernout fees ou gages de Roy pur lour dites offices ou ſervice, preigne en nul 
manner, en temps avenir aſcun manner de c done ou-brocage de nulluy pur lour 
ditz offices & ſervices affaire, fur peine de 1 reſponder a Roy de la treble de ceo, 
que ith preignont, 2 & de ſatisfier la party; 3 & puis al volunt le Roy. — 4 ſoit 

diſcharges 
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diſcharges de ſon office, ſervice, & counſel pur touts jours, & que cheſcun que Nota Four puniſh- 
verra purſuer en la dit mattier eit la ſute ſibien pur le Roy come pur luy meſime, ments. 


& cit la tierce part del ſumme de que la partie ſoit duement convict. Repßonſ. Le Jo — 3 — 
Roy le voet. 
« This Act being by Authozity of Parliament, hath limited the puniſhment pendrss bath bach 


(amongſt others) of cozrupt Judges, of whom now we entreat, ſo as the foz- often obſerved)by 
mer example of Sir William Thorpe is not now to be followed, which we al⸗ fine and impriſon- 
firm not in favour of ſo2did bzibery, (which we hate, as in the pzoper Chapter in he cath of che 
thereof befoze appeareth) but in advancement of juſtice and right, which is the Juſtices in Wales, 
end of our labour in this and other of our wozks band therefoze have cauled chat fearful clauſe 
that god Act that hath lived ſo long in obſcurity, foz the better notice and ob⸗ omitted, neither 
ſervation thereof, to be put to the Pꝛels, which never was yet pzinted- and the —— = 
cauſe thereof was foz that in the argent of the Parliament Roll of this Ad, the Exchequer of 
it is wꝛitten, Reſpectuatur per dominum Principetn & Condlium : A ſtrange England. 

p2eſumption without warrant of the King his Father, and of the Parliament, Veritas nihil ve- 
to cauſe ſuch a reſpectuatur to be made to an Act of Parliament. retur niſi abſcodl. 

The like he did to another Act in the ſame Parliament, nu. 63. concerning 
Attozneys, the like whereof was never done in any fozmer oz latter Parlia- 
ments. This was that Pꝛinte Henry, who keping ill company, and led bp * See Sir Tho. 

ill Counſel, about this time aſſaulted (ſome ſay) and ſtroke Gaſcoign Chief Elie in his Go- 
Juſtice ſitting in the Kings Bench, foz that the Pzince —2 with Chrom — Hol. 
ſtrong hand to reſcue a pziſoner, one of his unthzifty minions indicted and ar- 
raigned at the Kings Bench War foz Felony, was p2evented of his purpoſe by 

the perſwaſion and commandment of the Chief Juſtice, fo which the Chief Jus 

ſtice committed the Pzince tothe Kings Xench, whereof ſome of his followers 

inſtantly complained to the King his Father: who infozming himſelf of the 

true ſtate of the caſe, gave God infinite thanks, that he had given him ſuch a 

Judge, as feared not to miniſter Juſtice, and ſuch a Don, as could ſuffer ſembla- 

bly and obey Juſtice. And this is that Pꝛince, who abandoning his fozmer com- 

pany and counſel, and following the advice of grave, wiſe, and erpert men, 

whom he made choice of to be of his counſel, became a victozious and vertu- = 
ous King, and p2oſperous in all chat he tok in hand at home and abzoad, 

Foz the duty of Judges it is truly ſaid (as befoze hath been ſaid) that Judex 
debet habere duos ſales, viz. ſalem ſcientiæ, ne fit inſipidus, & falem conſcientiæ, 
ne ſit diabolus. And what perſons ſhould be Judges, ſe Bracton lib. 1. cap. 2. 

& lib.3.t0.106. & Fleta lib.1.cap.17. F. caveat, and the Mirror ca.2.4.2.de Judges, 
& Rot.Parl.17 E.3.nu.3.10, 

To theſe we will add, that upon the concluſion of a marriage then to be had ond ; Mar. Stat. 
between Philip the Don of the Emperour, and Pzince of Spain, it was nobly and 2.ca.2. in print. 
wiſely pꝛovided by the Queen, the Lozds Spiritual and Tempozal, and the Com- See the articles of 
mons by authozity of Parliament (amongſt many other excellent pzoviſiong Fance 21 Mail 
wozthy of obſervation) that the laid Pꝛinte ſhould not pzomote, admit, 02 re- 4 anno 3 I. be. 
ceive to any office, adminiſtration oz beneffce in the Realm of England, and tween King H. 5. 
the Dominions thereunto belonging, any ſtranger, oz perſons not bozn under and Charles the 
the Dominion and Dubjecton of the moſt noble Queen of England: and that the _— * 
ſaid moſt noble Pꝛince ſhould do nothing whereby any thing might be innova⸗ Crurcn z Pence 
ted in the ſtate oꝛ right, either publick o2 p2ivate, oz in the Laws and Cuſtoms aſter the death of 
of England, oz the Dominions thereunto belonging, but ſhall contrariwiſe con- the faid Charles, 
firm and keep, to all eſtates and ozders, their rights and pziviledges. _— 

And it is there further pzovided foz the future, gt. that if the ſaid Pzince 75: * - > * "ql 
ſhould have iſſue male oz female, the ozder of ſucceſſion is there declared, but ; 
with this Pzoviſo, P2ovided nevertheleſs, and erp2zefly reſerved in all and 
ſingular the above declared caſes of ſucceſſion, that whatſoever he oz ſhe be, 
that ſhall ſucceed in them, they ſhall leave to every of the ſaid Realms, Lands 
aud Dominions whole and entire their pziviledges, rights and cuſtoms, and 
the ſame Realms and Dominions ſhall adminiſter and cauſe to be adminiſtred by 
the natural bozn of the ſaid Realms, Dominions and Lands, 
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By this, Philip, (after King of Spain) could not pzefer any ſtranger bozn to 
any office of Judicature, xt. within the Realm of England, oz Dominions of 
the ſame, noz all che time he was within this Realm, ever attempted the 
lame. 
vide Camden. And in the Articles, De matrimonio prælocuto inter Reginam Elizabetham 
El. 322. Artic. in- g ducem de Alonſon, amongſt others it was expzeſip pꝛovided, Quod dux 


—— nullum extraneum ad aliquod officium in Anglia promovebit, & nihil in jure mu- 


cem Alonſon anno tabit, &c. | 
23 El. Populo ſu- 4 Alſo Bing James wiſely pzovided by Authozity of Parliament, by the advice 
per —— ut of the Lozds Spiritual and pozal, and Commons in that Parliament al⸗ 
babe ene lembled, that whereas in regard of ſome difference and unequalicy of che Laws, 
« 4 Ja. Regis c.1. trials and P2ocdings * in caſe of life, between the Juſtice of che Realm of 
about the midſt, England, and that of the Realm of Scotland, it appeareth to be moſt convenient 
That caſe being fg the contentment and ſatisfaction of all his Pajeſties Subjects to pzoceed 
then in queſtion. (with all poſſible ſeverity) againſt ſuch offenders in their own Country accoz- 
ding to the Laws of the ſame, wheteunto they are bozn and inheritable; and by 
and befoze the natural bozn Subjecs of the ſame Realm, if they be there appꝛe⸗ 
hended. And by the next clauſe it is pzovided, that Felonies committed by En- 
gliſhmen in Scotland, ſhall be enquired of, heard, and determined befoze Juſtices 
of Aſſiſe, oz Commiſſioners of Oier and Terminer, and Gaol-delivery, being 
natural bozn @ubjects within the Realm of England, and none other, And the 
like in another clanſe with an advition of Juſtices of Peace to be natural bozn 
Subjects within England; and God bleſſed and pꝛolpered this Ac with happy 

and deſired ſucceſs, 
Mech. par pag 363 Fut contrariwiſe, Petrus de Rupibns, oz of the Rocks, being a Gaſcoign bozn, 
388.383. Kc. preferred to be Eiſhop of Wincheſter by Bing John, and being a pzincipal 
— 4g Counſeller about King H. 3. both in his young years, did after in his riper 
zonen age peeferto offices about the King, ſuch Gaſcoigns as were of his blod oz alli- 
ance, (whereof one of his kind2ev, ſome ſap his Don, Peter de Orival Treaſu- 
rer of England) to the great grief and diſcontentment of the Nobility of En- 
gland to have a Gaſcoign bozn in place above them, And what heavy event enſued 
thereupon, let Piſtozians infozm pou, fo; it is grievous to me to remember it. 
vide 50 E 3. nu. Af you deſire to ſee ſomewhat concerning Eccleſiaſtical offices, pzomotions, 
165. for the keep- and benefices, firſt what petitions have been made in Parliament againſt Ali- 
— 3 of ens 02 Strangers 3 lok in the Parliament Rolls of 50 E. 3. nu. 96, 97, 120. 
vas 3 13 E. 3. nu. 23. 17 E. 3. nu. 59, 60. 18 E. 3. nu. 38. 2 R. a. nu. 6 H. 4. nu. 48. 4 H 6. 
Rec. Pork, am. nu.29, &c. And what Laws have been made that Aliens oz Strangers ſhould 
Solomon de Rolfes not be advanced to the ſame; Vide 35 E. 1. Statut. de Carliſle. 3 R. a. ca. 3. 7 R. a. 
caſe. ca. 12. Not. Parl. 13 R. z,. not in pꝛint. 1 H. 5. ca. 7. 4 & 5 Ph. & Mar. ca. 6. 


— 
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CAP. CIL 
Forfeiture, Confiſcation, &c. 


Ota confiſcare & forisfacere are Synonyma, and bona confiſcata are bona 


N forisfacta : Fiſcus Pzoperly ſignifieth a Panier oz Yamper of Dfiers, 
wherein the Komans kept their treaſure , and by che figure of Metony- 
mia continens pro contento, it is taken foz the treaſure it ſelf, unde confiſcare, 
and bona confiſcata, and thereupon it is ſaid, Quod non capit Chriſtus, capit 
Fiſcus. 

Df fozkeiture of lands and tenements, and other heredicaments foz Pigh 
Treaſon, Petit Treaſon, Felony, Piſpziſion of Treaſon, Pzemunire, and in 
ſome caſes of Pilpziſion, * and what hereditaments which be not holden ſhall 
be fozfeited foz High Treaſon, and ſhall not eſcheat foz Petit Treaſon oz Fe- 
lony, we have ſpoken befoze in their ſeveral Chapters, cc. now let us ſpeak of 
fozfeiture of gods and chattels in theſe and ſome other caſes, 


2 Ok thele the fozfeiture of ſome of them muſt appear, oz be found of Recozd, | 


and therefoze theſe cannot be tlaimed by p2eſcription 3 of other ſome the fozfei- 
ture need not appear, 83 be found of Reco2d, and therefoze chefe may be gained 
by pꝛelcription. | 

Vt the fozmer ſozt be bona & catalla proditorum, felonum, utlagat', in exi- 
gend poſitorum, fugitivorum, deodand*; annus, dies, & vaſtum, &c. and all other 
fozfeitures which mult appear oz be found of Necoꝛd. 

Ok the latter ſozt be Treaſure trove, bona & catalla waviat', extrahur, wrec- 
cum maris, &c. 

e If a Traitoz oz Felon either reſcue himſelf, 62 will not ſubmit him to be 
arreſted, but refiſteth, and in reſfffance is lain; upon pzefentment hereof he 
fozfeiteth all his gods and chattels. | 

4 If a Felon in putſuit wave his owi gods, they are fozkeited, pet are they 
not bona waviata. 

If in appeal of robbery the Plaintif omit any of the gwds ſtoln, they are 
foxfeit to the King foz the favour, which the Law pzefumeth the Plaintik bears 
oy to — Felon : and foz that he cannot have reſtitution foz moze then is in 

is appeal. | 

In appeal of robbery sf gods if the Jury find that the Defenvant found them 
in the high way, in this caſe the Maintif fo2 his falſe appeal in ſ@king the 
blod of the innocent, ſhall fozfeic his gods to the _ 

If one atraigned fo2 Treaſon oz Petit Treaſon, challengeth peremptozily 
above thirty five : he fozteicech his gos, and — of Pain fort & dure fall 
be given againſt him, as one that refuleth the triaf of Law; by challenging the 
full Juries, and like unto one that tatidech'rinaice arid will not put himſelf up- 
on the trial of the Law. | 

By the Þcatute of 22 H. 8. it was p2ovided that no perſon arraigned foz any 
Petit treaſon, murder oz felony, ſhall de admitted to any peremptozy challenge 
above the number of twenty: but at this day in cafe of Bigh treaſon, no: with- 
ſtanding the Statute of 33 H. 8. c. 22, 23. and Petit creafon, notwithſtanding 

the Ac of 22 H. 8. he may challenge thirty five accozding to the Common Law, 
koz it is enarted by the Statute of 1 & 2 Ph. & Mar.cap 10. that all trials here⸗ 
alter to be awarded, oz mabe fo2 any treaſon, ſhall be hab and uſed only accozv- 
ing to the due ozder and conrle of the Common Law, ſo as to Petit treaſon the 
Ac of 22 H. 8. is abzogated, but in caſes of murder anv felony he cannot chal- 
lenge peremptozily above the number of twenty,and if he challenge above twen⸗ 


dp, 


For the deri vati . 
on of forisfacere. 
See the firſt part 
of the Inſtitutes, 
Sect. 74. fol. 39. 4. 
3 E. 3. forfeir. 24. 


* See before cap. 
High Treaſon, 
verbo De rr'es % 
renements, &c. | 
fol. 18. & 19. 

Er cap. de Petit 
rreaſon. Verb. 

t de riel man- 
ner de treaſon, } 
8&c. fol. 21. 

a See the 1. part 
of rhe Inſticures, 
of both theſe 
branches 

b See the 1. part 
of the Iaſtitutes, 
ubi ſupra, both 
rhe former and 
latter ſort. 

c 3 E,. 3. Cor. 290. 
312. 


d 29 E. 3 29. 
45 E. 3. Cor. 100. 


3 E. 3. Cor. 357, 
368. 


3 H. 9.12. 


22 H. g. c. 14. 

32 H. 8. cap. 3. 
See before Pine 
fort & dure in the 
next preceding 
Chapter. 

See before in the 
Chapter of Petit 
Treaſon, fol. 28. 
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ty, and under thirty ſir, he fozfeiteth not his gods and chattels, foz no Law gi- 
ve:h fozfeiture fo; challenging above twenty; but the Court ought to over-rule 
the challenge: neither is he convicted by the challenging above twenty, as he 
was by the Common Law by challenge of thze Juries, foz the Act of 22 H. 8. 
extendeth not to any conviction; but to the challenge only, 
E 2. Torſeit. 17, If the party Defendant be attached oz diſtreined by pꝛoces out of any Court 
23 E.contumac. 17 gf Kecozd,County, by foꝛce of a Juſticies, cc. hundzed Court, oz other Court Ba⸗ 
tent: ron, and make default, the gods oz iſſues are fozfeited, and upon the attachment 
28.6 9. 3 6 6. the Sherif oz other ©fficer may take the gods with them: and this is the rea⸗ 
29, 49. 32 H.6, ſon that upon the attachment the Sherif oꝛ other Officer ought to return the 
1vid. 9.7.6. certainty of the gods and the value, and it is not ſufficient to return that he 
1 hath attached oz diſtrained the Defendant by gods to ſich a value, and ſo upon 
bg l. the diſtrelsthe iſſues muſt be returned in certain, becauſe they are upon default 
to be fozfeited. 
What a perſon convict of felony befoze attainder ſhall fozfeit: ſ& the Firſt 
part of the Inſtitutes, Sect. 745. Verb. Attaint. fol. 391. 
Der Supra in the Chapter of Deodands, and in the Chapter of Wreck , 
Vid. Stantord Pl. Cor. fo. 1 83, 184, &c. 


CAP. CHI. 


Of the ſeiſure of goods, &c. for offences, &c. 
before conviction. 


1. pa t of the In- 
ul utcs. 5. 745. 


* Re n the gods, #c, of any Delinquent cannot be taken and ſeiſed to 
Vid. 25E.3.C. 14. the Kings ule, befoze the ſame be fozfeited, | 

2. The ſame cannot be inventozied, and the Town charged therewith, befoze 

the owner be indiced of Necoꝛd. 

3. It is to be obſerved, that there is two manner of ſeiſures, one verbal with⸗ 
26 AT p.33. 43 E. out taking, removing, oz carrying away, only to make an Jnventozy, and to 
3- to 24 44 All. charge the Town: and the other an actual ſeiſure, and taking away the ſame, 
La — * _ As to the firſt, the ſame is manifeſt by Bracton, and all our ancient Authozs : 
See the 1. part of and let Bracton ſpeak foz them all. 8 
the Inſtitutes. Priſones impriſonati, antequam convicti fuerint, de terris ſuis diſſeiſirĩi non 
Seck. 74 5. f. 39 1. a. debent , a nec de rebus ſuis quibuſcunque ſpoliari; ſed dum fuerint in priſona 
ag Ip debent de proprio in omnibus ſuſtentari, donec per judicium deliberati fue- 
Fleral.1..26,26, Tint vel condemnati, &c. And fol. 136. he ſaith thus, Qui pro I crimine vel fe- 
Nota the genera. lonia magna, ſicut pro e morte hominis, captus fuerit & impriſonatus, vet ſub 
lity of theſe words cuſtodia detentus, non debet ſpoliari bonis ſuis, nec de terris ſuis diſſeiſiri, ſed 
Hil. 29 E. 1. Coram debet inde ſuſtentari donec de crimine ſibi impoſito ſe defenderit, vel convictus 
Rege in Aſſ. Cam- fuerit, d quia ante convictionem nihil forisfacit; & ſi quis contra hoc fecerit, fiat 
— Vicecomꝰ tale bre. e Rex vic* ſalutem. Scias quod f proviſum eſt in Curia noſtra 
fund og hon cora nobis, quod nullus homo captus pro morte hominis, vel pro alia felonia pro 
prehended. qua debeat impriſonart , diſſeiſietur de terris , tenementis vel catallis ſuis, quo- 
cNora Mort del uſque convictus fuerit de felonia de qua g rectatus eſt, ſed quam cito captus 
home eſt felonia fuerit per viſum cuſtodum placitorum coronæ noſtræ, & per viſum tuum & le- 


— — this reaſon Elium hominum apprecientur catalla ipſius capti, & imbrevientur, & ſalvo 


extends as well to cuſtodiantur per h̊ balivos ipſius qui capitur, & qui bonam inveniant ſecurita- 
treaſon, gs to felo- : F 

ny: e This Writ is in the Regiſt. f That is, by Magna Cart. cap. 29. and that AR extends to Treaſon as well as to 
felony. 5 E.z. cap. g. Flera lib. 2. C. 26. accord. g Id eſt, indictatus, for before Indictment no verbal ſeiſure can be 
made, or Inventory taken. Stat. de 4 E. 1. de office. Coronatoris, & aliquis culpabills inveniatur,&c. Britton f.g. b. 
accord. h So was it in Bractons time, but afcerwards the Townſhip was charged, and anſwerable tor the lame, Brit- 
ron 10. 18. Mirror C. 2. 58. I 3» Fleta lib. I. C. 25726. 43 E. 3. 18. 4. 


tem 


Lad 3 . — — 
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tem de reſpondendo coram Juſticiariis noſtris cum ab eis exigantur : falvo ta- 
men eidem capto & familiæ ſuæ neceſſariæ, quandiu fuerit in priſona, ratio- 
nabili eſtoverio ſuo, &c. i. rationabili victu & veſtitu. 3 E. 3. Coron. 336. 13 H. 


13. 1 
b By the Statute of 1 R. 3: pg. it is enhÞd and declared, That neither She- « Note the genera- 
riff, Eſcheator, Bailif of Franchiſe, 4 nor other perſon take or ſeiſe the goods of any lit). of theſe words 
perſon arreſted, or impriſoned, before he be convicted or attaint of the felony, — E. 1.Cor 
b according to the Law of England, or beg | thy & 34 Norff. 


| e Law of 8 re the goods be otherwiſe lawfully Nig quis appella- 
forfeited, upon pain to forfeit double the value e goods Io taken to the party tus indictatus vel 
grieved. 


cum manu opere 
So as (ſuper tota materia) theſe two concluſions are manifeſtly pꝛoved. Firſt, — 2 
that befoze Jnvictment, the gods. oz other things of any offefiver cannot be (c&a contra — 
fearched, inventozied, 04 in any ſozt ſeiſed; noz atter Indictment ſeiſed, and 
removed, 02 taken away befoze conviction oz Attdinder, Decondly,; that the beg⸗ Begging of lands 
ging of the govs oz ſtate of any Delinquent accuſed oz indidted of any treaſon; 0d =_—_ before 
feloty, oz other offence befoze he be conviced and attairited, is utterly unlawful, t Kc. 
becauſe befoze conviction and attainder, as hath been ſaiv, nothing is fozfeited 
to the King noz grancable by him. And belldes it either makes the pzoſecuti- 
dn againſt the Delinquent nioze pzecipicate; violent, and undue, then the 
quiet and equal pꝛocæding of Law and Juſtice wonly permit, oz elſe by ſome 
underhand compoſition and agr&ment op oz hinder the due courſe df juſtice 
foz exemplary paniſhment of che offender. And laſtly, when the Delinquent is 
begged, it viſcourageth both Junge, Juroz, arid witneſs to do their duty. 

It was an Article ot Jnquiry; De hiis qui aliquid agunt per quod veritas & Cap. tcineris; 
juſtitia ſuffocantur, | 

Der Lib.7. f. 36, & 37. the cale of penal Statutes, & nota bene: Sr alſo the 
Statute of 21 Jac. ca. 3. I fortiori in caſe of life, Placitum coronz ought not to 
become in effect placitum privatum, And if it fall ont that the party accuſed be 
— — ac — » Tet ſuch as = _ arid * 9 him be 
terrified by the — iſptratozs, you may read 
befoze cap. Judgments and Execution, 


| = Cap. 104. 


ER Anno 


32 Eliz, 


At the Aſſiſes in 
Lenr. 32 Eliz. in 
Com. Norff. 


Nota, The reſolu - 
tion of all the 


Judges. 


49 E. 3. 11. 
7 E. 4 1, 2. 


C AP. CIV. 
Of Falfifying of Attainders. 


T LZwelfe Seſſions of the Peace holden at Norwich foz the County of 
Norfolk, Anno 32 Eliz. one Syer was indicted of Burglary, ſuppoſed to be 
committed x Auguſti Anno 31 Eliz. whereunto Syer pleaded not guilty, And 
upon the evidence it appeared that the burglary was committed x Septemb. 
Anno 31 Eliz. ſo as at the time alledged in the Indictment there was no bur- 
glary done: and it was conceived that the very true day in the Jndicment was 
neceſſary to be ſet down in the Indictment, foz that the judgment doth relate 
to the day in the Indictment, and ſo avoid Feoffments, Leaſes, c. fo2 that 
(as it was alſo conceived) the feoffe, leſlc, c. when the attainder is upon a 
verdict, ſhould not falſifie in the time of the felony : and thereupon the Jury 
found Syer not guilty. And at the ſame Seſlions Syer was again indicted foz 
the lame burglary done 1 Septembris Anno 31 Eliz. when in truth it was done. 
And he that gave the charge at that Seſſions doubted, whether upon this mat- 
ter Syer might plead Auter foitz acquite foz the ſame burglary, (fo ſ&ing the 
offender is allowed no counſel, the Court ought to do him juſtice and allign 
him counſel in favorem vitæ, though he demand it not, to plead any matter in 
Law appearing to the Court foz his diſcharge 3 ) and thereupon he ſtayed the 
p2oceding againſt him, and the Aſſiſes being at hand he acquainted the Juſti- 
ces of Alliſe, Wray Chief Juſtice, and Juſtice Periam with this caſe, and with 
the doubts conceived thereupon who auſwered him, that the like caſe had then 
been lately pzopounded by Juſtice Periam to all the Juſtices of England; and 
by them thze points were reſolved, x. That the Crown was not bound to ſet 
down the very day when the Treaſon, Felony, #c. was done, but the day ſet 
down in the India ment being befoze oz after the offence done, the Jury ought 
to find him guilty, if the truth of the caſe be lo; and if it be alledged befo2e 
the offence done, to find the day when it was done in rei veritate, foz they are 
ſwozn ad veritatem dicendam, and then the fozfeiture ſhall relate but to the dap 
in the verdict, which was the day of the offence done, and not to the day in the 
indian ment. 2. That if the triers find the offender guilty generally, pet the 
feoffee oz leſlee, cc. if the offence be alledged in the indictment befoze it was 
done to their pzejudice, may falſifie in the time, but not foz the offence, Foz 
ſteing the Crown is not bound to ſet down the very juſt day when the Treaſon 
o2 Felony, cc. is done, and that the Triers have chief regard and reſpec of 
the offence it ſelf, God fozbid, but that the Subject might falſifie as concerning 
the time of the offence. 3. If the offender be found not guilty, he in that caſe 
might plead upon a new Indictment, Auterfoitz acquite : and ſo Syer in the caſe 


' afozeſatd did, and was thereupon diſcharged acco2ding to the ſaid reſolutions, 


Nota thz& notable points reſolved, that never were reſolved in any Ek that 
we have read, and remember, 

Ik a man infeoffeth another of his land, and after is indiced of a felony ſup- 
poſed to be committed befoze the feoffment, and thereupon he is outlawed ; the 
party himlelf is bound hereby, and cannot traverſe the felony, but the feof- 
fee, cc. may, becauſe he is an eſtranger thereunto: foz a falſe indin ment with- 
out any trial by verdict ſhall not bind the feoffee, cc. but that he may falſifie, 


either by traverſe of the felony it ſelf, oz of the time of the feoffment. 


And 
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18 E. 4. 9. b. 


Dier 20 Eliz. 135. 
lib. 5. fo. 13,14. in 
Arundels caſe. 


Bract. lib. 3. f. 128, 
129.4, Brit. ca. 12. 
fol. 20. 

3 E.3. forfeit 25. 
22 Aſl.g6, 

13 H.4.13. 

a 4 H.7.18, 

b 3 E. 3. cor.296. 
& 344- 

c 47 E-3-26. 

13 E.q-f0.8.4. 


202d by Cſcheat remain tenant of the land, until it be evicted from him by aci- 
on oz entry. And ſo it is if the pzincipal be atcainced of Felony, and after the 
acceſſozy is alſo attainted, if the pꝛincipal reverſech his attainder by Writ of 
Erroz, the attainder of the acceſſozy dependant y 00041 is reverſed, 

A man commits Treaſon oz Felony, and is thereof attainted in due fozm of 
Law, and after this Treaſon oz Felony is pardoned by a general pardon; here- 
by the foundation it ſelf,viz. the Treaſon oz Felony being by Authozicy of Par⸗ 
liament diſcharged and pardoned, che attainder (being builded thereupon) can- 
not ſtand, but may be falſified and avoided by plea, foz he hath no other remedy 
by Writ of Erro2 oz otherwiſe. 

In the County of Warwick there were two bzethzen, the one having iſſue a 
daughter, and being ſeifedof Lands in fee deviſed the government of his daugh⸗ 
ter and his Lands, until ſhe came to her age of ſixteen years, to his bzother,any 
died. The Uncle bzought up his Niece very well both at her Tok and Needle, 
cc. and the was about eight oz nine years of age: her Uncle foz ſome offence 
cozrecting her, ſhe was heard to ſay, Dh god Uncle kill me not. After which 
time the child after much inquiry could not be heard of: Whereupon the Un- 
cle being ſuſpected of the murder of her, the rather foz that he was her next Heir, 
was upon examination Anno 8 Jac. Regis committed to the Gaol foz ſuſpicion of 
murder, and was admoniſhed by the Juſtices of Aſſiſe to find out the Child, and 
thereupon bailed him until the next Alliles. Againſt which time, foz that he 
could not find her, and fearing what would fall out againſt him, tok another 
child as like unto her both in perſon and years as he could find, and apparelled her 
like unto the true child, and bzought her to the next Alliſes, but upon view and 
examination, ſhe was found not to be the true child; and upon thele pzeſump- 
tions he was indicted, found guilty, had judgment, and was hanged. Put the 
truth of the caſe was, that the Child being beaten over night, the next mozning 
when ſhe ſhould go to Schol ran away into the next County: and being well 
educated was received and entertained of a ſtranger : and when ſhe was ſixteen 
years old, at what time ſhe ſhould come to her land, ſhe came to demand it, and 
was directly pꝛoved to be the true child, Which caſe we have repozted foz a dou⸗ 
ble caveat : firſt to Judges, that they in caſe of life judge not to haftily upon 
bare pꝛeſumption: and ſecondly, to the innocent and true man, that he never 
ſeek to ercuſe himſelf by falſe oz undue means, leſt thereby he offending God (the 
authoz of truth) overthzow himſelf, as the Uncle did. 


Falſifying concerning goods. 

If A be indicted befoze the Co2oner foz the death of another, and that A fled 
fo the ſame ; hereby are all the gods and chattels of A fozfeited which he had 
at the time of the vervic given; and this cannot be falſified by traverſe. Foz if 
the party be arraigned upon the ſame indictment befoze Juſtices of Gaol delive- 
ry, and is by verdict acquitted of the Felony, and that he did not flee foz the ſame; 
yet he ſhall foꝛfeit his gods and chattels, but pet «ſuch a fugam fecit map be fal- 
ſified by matter in Law; fo; if the india ment be void oz inſufficient, there is 
no fozfeiture. þ But if a man be indicted befoze Juſtices of Oier and Terminer, 
and is acquitted by verdict ; and they find further that he fled foz the ſame, his 


Travers de chattel g@ds are fozfefted which he had at the time of the verdict given; c and it being 


al common Ley. 
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1 Al. p. 1 3. 
= Aſſ. p.16. 
Lib. 53. o. 1 1 T. 
Foxleyes caſe. 
e Bra.li.3.f.129.4. 
43 E-3.18. 
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per Cheke. 43 Aſl. 


p. 9. Stanf pl. 
cor. 284. d. 


alſo found in particular what gods he then had, that may be traverſed by any 
that had pꝛoperty in thoſe gods. 

There is alſo a fugam fecit in Law. 4 As if a man be indicted o2 appealed of 
felony andP2oces continued againſt him, upon his default of appearance, and an 
Exigent awarded againſt him, whereupon he appeareth, albeit he be after ac⸗ 
quitted of the felony, pet all his gods and chattels are fozfeited by the award- 
ing of the Exigent upon this fugam fecit in Law. e But this may be falſified by 
matter in Law: foꝛ if the Jundictment oꝛ Writ of Appeal be inſufficient, oz er- 
ro2 be in the Pꝛoces oꝛ Exigent, the ſame may be avoided by exception, and no fo2- 
feiture of gods. And there is no Bok to warrant the opinion of Juſtice — 

for 
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ford in this caſe : foꝛ in 43 E. 3. the oziginal Writ was god; Quod adnoto, 30 H. 5, tir. ſor- 


non ut arguam, ſed ne ipſe arguar, And allo by matter in d&d oz Reco2d he may feit. 31. 19 k. 3. 
ercuſe his abſence, as if he were in pziſon oz beyond the Sea, at the time of the _ ' * 2 


Exigent awarded, 02 if the King befoze the Exigent doth patdon him. 

A. is indicted of Petit Larceny, and upon his trial is found not guilty, and 
that he did fly fo2 the ſame, he ſhall fozfeit his gods, And lo it is if an Exigent 
be upon ſuch an Jndicment awarded againſt him: but he may falſifie the ſame 
to free him of the fozfeiture of his gods by ſuch means as is afozeſaid, Sc the 
* firſt part of the Inſtitutes. Sect. 745. fol. 39 l. a. 


Hæ leges vitam veſtram (generoſa Juventus) 
Inſtituunt, quæ ſunt fugienda, ſequendaq; monſtrant. 


E857 CE 
Of Pardons. 


VE have ſpoken of the royal and eſtabliſhing vertue of Juſtice: royal 
V and eſtabliſhing J ſay, becauſe Juſticia firmatur ſolium, by Juſtice the 
Nopal Thꝛone is eſtabliſhed, We are now to ſpeak of his Percy: foz the 
ſame Holy Spirit ſaith ; Miſericordia & Veritas cuſtodiunt Regem, & robora- 
tur Clementia Thronus ejus. Percy and truth pzeſerve the King, aud by cle⸗ 
mency is his Thꝛone ſtrengthned. And hereupon is the Law of England 
grounded, Non ſolum ſapiens debet eſſe Rex, ſed & miſericors, ut cum ſapien- 
tia miſericorditer ſit juſtus, &c. Quibus tamen & qualiter eſt miſerendum, doce- 
ant eum merita vel immerita perſonarum, &c. Ok this Ropal vertue we ſhall 
ſpeak the moze willingly, fo2 that (as it hath appeared befoze in the Chapter 
of Sanctuary) all Sanctuaries and places of Refuge foz ſafeguard of life are 
taken away. And where Bracton in the ſame place ſpeaking of the Kings mercy 
ſaith, Nihil tam proprium eſt imperii quam legibus vivere, it is to be obſerved, 
that the Laws of this Realm have in ſome ſozt limited and bounded the Kings 
mercy, as ſhall appear hereafter. And fozaſmuch as his mercy is conveyed unto 
his Dubjecs by his pardons, we ſhall now ſpeak thereof, being led thereunto, 
by the Bok in 9 E.4. where it is holden A cheſcun Roy appent per reaſon de fon 
office a faire juſtice & grace; juſtice in execution des leyes, &c. & grace de gran- 
ter pardons, &c. 

4 A pardon is a wozk of mercy, whereby the King either befoze attainder, 
ſentence, oz conviction, oz after, fo2giveth any crime, offence, puniſhment, execu⸗ 
tion, right, title, debt, oꝛ duty Tempozal oz Cccleſiaſtical : 5 All that is foz- 
feited to the King by any attainder,#c.he may reſtoze by his Charter: but if by 
the attainder the blood be co22upted, that muſt be reſtozed by authozity of Par- 
liament, 

We call it in Latin Perdonatio, and derive it a per & dono: per is a Pzepo- 
ſition, and in the Saxon tongue is for oz vor: as to foꝛgide ic th2oughly, to 
remit; and * fozethink is to repent, and fozbear is to bear with patience, as it 
is ſaid, Leve eſt ferre, fre grave. 


8 E. 2. cor, 4c6. 


Prov. 16. 12. 


Prov. 20. 29. 


Eract. lib. 2. fo. 


9 E. 4. 2 2. 
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ti melius 
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ſtitution. 


Rot. Par. 17 R. a. 


nu. 11. &Cc. 


e All pardons of Treaſon oz Felony are to be made by the King, and in his c 27 H8.cap.4. 


n eneral oz ſpecial. All pardons either genera Hil. 29 E. 1. coram 
name only, and are either g 2 ip pa her g l oz ſpe- — 2 — 


Philippi Perpoint. 


cial are either by Act of Parliament (whereof the Court in ſome caſes ſhall cake 
notice) 02 by the Charter of the King, (which muſt always be pleaded.) And 


1 H.q4.fo 37. 


theſe again are either abſolute, oz under W * 03 * 7 17 Has. protect. 7. 
05 ä 


Seneca lib. de 
lementia, ca. 24, 
emiſſius impera- 
gm 
rſt parc 
of the Inſt. Sect. r. 
fo.8. & $.645,647, 
See afrer cap. Re- 
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foz ſome of choſe pardous laſt menzioned the party may have a qr tag depen 
ance, oz take an averment in certain caſes, in 1 the party may be a 
by averment only, where no Writ of allowance doth lie, IE 
And firſt of general pardons, General pardons are by Ac of Parlian 
11 H 4 ol 4. f theſe pardons be general and abſolute, the Court muff take notice o 
N oo * rty plead it not, but would wave the ſame. Eut in thele 
2.447. — . general — have fo many qualifications — — _—_ 
There js a very ö alſo, that the Court cannot take notice of them, 
genera - qa —— - = as advantage thereof unleſs he — . — fos 
Jute pardon. iet of many a Subject, we ha 
the ſafety and quiet o 5 ö 5 
— 6. T of — pardon, and have let it down here in — 
2 tin: but if the offence be objeced — il 02 any other Englith 
it mult be pleaded in Cngliſh, | 
* This is put but wud 2 per B. — ſuum venit, &c. ( 02 in propria perſona) Et — 
1 als dominus Jacobus Rex nunc ipſum A. wi meg get —— 
be 8 - onia dici uendam um u 
taken, ther what occalionare non debet: 2. 1 — 3 pr Mid* nono die Februarii anno 
don ſo- dicti domini regis nunc tent? apud Weſt 1201 8 c 
— wn i ſui ſeptimo, inter alia, inactitat' & ftabilitum exiſtit authoritate eju dem 
the firſt caſe of — . * quod omnes & ſinguli ſubditi _ — — — 
che pardon of diſ- f i Avgliz, Walliz, Inſularum Jernſey, &. , 
an oe de nates aa ts, Wks, dn Jeni, Gonky, & 
— e & fingula corpora aliquo modo corporata, civitat”, burg], uni- 
of general words. — Ridin Hundred, Lath, Rape, Wapentag' vill}, villat', Hamlet” & . 
See I. 5. ſo. 47. & n > libet ac ſucceſſor, & ſucceſſores eorum, & cujuſlibet corum autho- 
Id. 0.6 2 ritate E Parliamenti acquictarentur, 2 — wag & — 
— 221 : des & ſucceſſores ſuos, & quem- 
ö ſe. dictum dominum Regem, hære es 0 
1040 46 Dry. M0 proditionibus, feloniis, offenſis, contempt', — 2 
— intrationibus, injuriis, deceptionibus, malegeſturis, forisfacturis, penalitati us, 
— — — pecuniz poenis mortis, pœnis n . & 3 
"4 , 11 l 18, judlicii utionibus in 
ib 6. fo. 79.80. 1; ibus aliis rebus, cauſis, querelis, ſectis, judiciis, & exec 
Sir Eder irons * veque forſpris*, quæ per ipſum dominum regem ali- 
er — modo, ſcu per aliquem modum perdonari 5 — 1 
Li.Relw. 8 H.8. 1 I * n us prædicti, cuilibet, au 
| It ræteritꝰ ante editi über 
Ha 4 855 — pn ·˖ͤT „ corporat', civitat” burgorum, comitat', Ri- 
+ Theſe averments — Hundred, Lath, Raparum, Wapentag', villa, villat', & Tithing, vel ali- 
(as you perceive) Au or prout in Actu prædicto plenius continctur. Et idem A. dicit 
may be taken — Offenſa prædicta verſus ipſum in forma prædicta objecta non eſt in Actu 
— — 3 dicto excepta, neque forpriſata. Et quod ipſe eſt & tempore editionis Actus 
$ E.4 3. 4 H.7.8, bradicti fuit ſubditus & ligeus dicti Domini Regis nunc natus ſub obedicntia fua, 
—— a licet apud Weſtmꝰ prædict, quodque ipſe non eſt aliqua perſona in Actu præ- 
— dick erceßt neque forſpriſat*. Et hoc paratus eſt verificare, unde non intendit 
. U — licks Dominus Rex nunc ipſum A. occaſione præmiſſa impetere ſeu occaſio- 
vid. lib. 5. — 3, Ju lit, unde petit judicium. Et quod ipſe de præmiſſis prædict exoncraretut, 
— cafe of & quod Sonenilt pardonatio prædicta ci allocatur, &c. Sc befoze cap. of Falſi⸗ 
en. i nders. 1 
i tying 1 pardon of 28 El. all Felonies are pardoned, Furglary ex⸗ 
Colors "of all che ted Hil 9 El. it was reſolved by all the Juſtices, that a man being attain- 
Juſtices. n — of Eurglary was excepted, foz the Burglary n—_— an is — — ap⸗ 
inder, and the offence ok JEurglary is the foundation. 
Poke 4 — 5 — — koꝛ the ſubject were thole of the fift, and 
thirtenth years of the Reign of Quten —_— ag 1 
„ [ appear, 
with others, will to the judicious Reader eaffly 2 
n in all King James time, was that of the 21 5 , | 
ration of this with any of his fozmer, will evidently appear, and were te long 
here to be rehearſed. te 6 aha minin 
7 + No particular pardon, be it at ation, 
Hil. 26 E. 3. Coram And now ot particular pardons, N . — 
— Rot: 21. gz any other, of any offence oz offences whatſoever, that is abſolute . 
Wuktel. 


Cap. 105. ; 77 . 35 


any condition, ct. nid any wzit of allowance, but when the pardon is conditi- 3 H. 7. 5.4. this Sta- 
onal by fozce of the Ad of 10 E. 3. cagy2. there a Writ of allowance out of the tote <xpourded 
Chancery teſtifying that the cond is perfozmed, viz. ſurely found accozding #29 this Aa ex. 


to that Act, may be had, oz the party may plead the finding of ſurety, xc, and rio cas 
vouch the recozd. Roe, Par. 21 Julit 


The moſt large and beneficial pardons by Letters Patents, that we have Anno 1 R. 2: 
read, and do remember, were that to William Wickham Biſtop of Wincheſter Rot. Pat. 12 Feb, 
(oz god men will never refuſe God and the Kings pardon, becauſe every man —— _ of: 
doth often offend both of them) and that other to Thomas Woolſey Cardinal, — 
which are learnedly and largely penned, ences are ſoon 


But let us turn our eye to ancient Charters of pardon, and conſider well of forgiven. 
them. N 9 Hil.29 E.r. Coram 


Edwardus Dei gratia Rex Angliz, Dominus Hiberniz, & Dux Acquit, Omnibus {52 fl fh 


balivis & fidelibus ſuis, ad quos præſentes 1rz pervenerint, Salutem. Sciatis quod Perpoint, & c. 
pro bono ſervitio quod Johannes Chaumprona de Thornton in Pickerings, in porti- 
bus Scotiæ. nobis impendit, perdonavimus ei ſectam pacis noſtræ, quæ ad nos perti- 
net * pro morte Iſabellæ, quondam uxoris ſuæ, unde indictatus eſt, & firmam pa- * It appeareqh by 
cem noſtram ei inde concedimus. Ita tamen quod ſtet recto, fi quis verſus eum inde the Record that 
loqui voluerit. In cujus rei teſtimonium has literas noſtras heri fecimus patentes, 2 her per 
Teſte me ipſo apud Roukesburge, nono die Febr. anno Regni noſtri triceſimo. * 
Edward? Dei gratia Rex Angliæ, Dominus Hiberniæ, & Dux Aquitan', Omni- 
bus balivis & fidelibus ſuis ad quos præſentes literæ pervenerint, Salutem. Sciatis —— yon de 
uod pro bono ſervitio quod Calf. filius Warnum in partibus Scotiæ impendit, per- — boy cord 
— 6 eidem Galfro ſectam pacis noſtræ que ad nos pertinet, de homicidiis, Braund, & Johan- 
roberiis, latrociniis, fractionibus domorum, feloniis & aliis tranſgreſſionibus contra ne N. prune die 
pacem noram in Regno nr̃o factis, unde indictatus eſt, & ſimiliter tranſgreſſionem — proxim” poſt 
quam fecit ab Eccleſia de Watford, in qua aliquamdiu pro timore inimicorum ſuo- — IEG — 
rum ſe tenuit fugiendo, & ſe — legem & conſuctudinem Regni noſtri 
Juſticiar non permittendo, & etiam utlagariam, fi qua in ipſum ea occaſione fue- 
rit promulgata, & firmam pacem noſtram ei inde concedimus. Ita tamen quod 
ſtet recto in Curia noſtra, ſi quis verſus eum loqui voluerit de homicidiis, roberiis, 
latrociniis, fractionibus, feloniis & tranſgreſſionibus prædictis. In cujus rei teſti- 
monium has literas noſtras fieri fecimus patentes. Teſte me ipſo apud Linũſcu 
N. ſecundo die Januarii anno Regni noſtri triceſimo, per breve de privato 
igillo. 
It appeareth by this recozd, that the ſaid Jeffry was indicted faz the death cf 
a man, and of divers Buglartes and Felonies, and being thereupon arraign⸗ 
ed pꝛayed his Clergy, ſed ſalvo ſibi privilegio clericali poſuit ſe ſuper patriam, and 
was found not guilty, gc. in the pzoceding whereof there was manifeſt erroz, 
and obtained the pardon, Yerein divers things are obſervable : Firſt, That — 
the pardon is de * homicidiis, and not de murdris, neither have we len any | fo this ood 
pardon of murder by any King of Eugland by expzeſs name, Decondly, Ey the Chapter of 
theſe ancient wozds the King doth pardon ſectam pacis noſtræ, quæ ad nos perti- Murder. See Hit 
net de homicidiis, &c. & firmam pacem noſtram ei inde concedimus. This ſecta 31 E. 3. Coram 
pacis is by Indictment, which is the Kings ſuit, and, as it were, his declarati⸗ —— Te 
on. Thirdly, That the King of anctent time did not pardon homicidium, Sc. 9 E. 4. 28. 
but ſectam pacis noſtræ que ad nos pertinet de homicidiis, &c. pet when he par- 
doned, and releaſed the ſuit 02 mean, viz. ſectam pacis, &c. the offender was 8 H.4. fol. a2. 
dilcharged of the homicide it ſelf, in dichus illis, but at this day the offence. ic Lib.6. ſol. 13. b. 
ſelf is pardoned, which is the ſureſt wap. 
The King bzought an action of debt upon an obligation, the Defenvant 
pleaded non eſt factum, and at a Niſi prius it was found the dd of the Defen- 34 — — 2 
dant; and befoze che day in bank, che King pardoned the Defendant all 77 f. . 10. 
debts, querels, gc. and after the King had judgment, and ſued out execution, 1ib.5. 7.1 8.7. 
and the Defendant came and pleaded the pardon, and it was adjudged that in the Lib. Keylw. 
Kings caſe, he might plead the ſame, though he had no day in Court, becauſe ® 9.8. tol. 22 
he could not have an Audita querela, o; a Scire fac* againſt the King; and _ 2 Ro2.4. U. fine. 
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I d be without remedy, but againſt a com/ 
foze if he could not plead 8 ought to have an Audita querela,0z 
ee Nev (n this e Ther aibete by the pres 2 
dh e a Scire fac. And in this cale it is o in f Reco2d after the pardon, the 
_—_— he ſaid debt is accrewed to the King of Rect | he 
37 H. s. ſol. 21. new title tot | e pardon being but a matter in fac, yet foz that t 
Sb . lg. obligation atthe time of the pi k the debt, and the matter whereupon judge- 
Va ce l. Obligation was __ — ya the debt due by the obligation was — 
aug e iven, a ; | leading the 
-aſes de para' ment was given, to be avoided by p 8 
— E — the judgment thereupon cannot bind, but is gn 
od. 21. 12, 13.14 pardon. 5 r, and what he can⸗ 
— — — Non pa What things the King may —7 and in what manner, ) 
Irons 65/06. fallerh now to be treated of. : wy 
not paryon, i: nſt the peace, diver 
E 3 2 or death of man, robberies, and —_ 2 ancing —_—_ pars 
5 Acts of Parliament have reftrained ne bk — in caſe where the King 
2E. 8. c 2. 4E.3- dons, Firſt, That no ſuch — That no man ſhall obtain Charters out of 
Cc 13. Rot. Par. map do it by his oath, b Decond 2 liament Roll it is ſaid; [ Foz the peace of 
+7 . 38 2. Fan, — mary Ap pre re were appointed in every County, 
in. 30 F. 1. the Land it would much help, if g | Cſquires oz Gent. and 
— 2 if ſuch be let to mainpꝛile do put in 3 1.1 Thirdly, #62 that che 
Rege London, that no pardon were granted but by falle ſuggeſtions, c it is p2ovider, 
——— Ling hath granted pardons of felonies upon — of any, the 
pa don of death, Charter of felony which ſhall be granted at ye wg _ 
ad iaſtantiam Jo- that cvery ſ eſtion ſhall be compziſed in the Charter, 
diie 37 E. 1. Co- name ol bim chat maketh che ſugg the Charter ſhall be diſallowed. And the 
dan Hes Rot 83. if the [uggeſtion be found untrue, H.4. cap. a. foz the pardon of an Ap- 
„5 pꝛoviſion is made by the Statute of 5 H. 4. cap. 2. 
a pardon ad re- 
kt H. de pzover. ; | n foz murder, treaſon, oz 
2 y 4 Fourthly, It is pꝛovided that no —— 2 — Chart * 
13 b. erz, tape ſtall be allowed, gc, if they be noc ſp ardon e of all felonies, treaſon was 
ce 16 fle 6. Eefoze this Statute of 13 K. 2. bythe p he pardon of ail felonies.the 
. dſo was murder, gc. (At this day by the p — df 
NY a. ED Theſe be excellent Laws fo2 diredion, and foz 
e 1 E-3-101,24 death of man is not pardoned, : hath been conceived, (which we will not que- 
js 85.20, the peace of the Realm, g But it 100 A by a non obſſante be it geue⸗ 
en, Aton) that the Bing may rente m laules of non obſtante, to diſpenſe 
: Rn * ral oz ſpecial, ( albeit we find — — — Theſe Statutes are excellent in- 
Pilling Chief with any of thele Statutes, — King to follow, fo in theſe caſes, Ut ſum- 
Juſtice, ſtructions foz a religious and pzudent * —— "oF — pol. 
mz poteſtatis Rege eſt poſſe quantum velit, Sar ib 2. cap. 35. in divers places 
read moze in Juſtice Stanford, lib. 2. in it is that 
Vereof you may read! ice in that behalf, Poſt certain it is, t 
of that Chapter, of his grave Fs undiſputable general rule , þ Quia non 
b Ecelef 8. 11. the Wozp of God hath ſet — — fine timore ullo perpetrant ma- 
ra malos ſententia,filii hominum ne time a+ : 
protertur cito cont [ ounded, Spes impunitatis continuum 
5 Reguls, ; 14. Anil therenpon £he rule of Law r fallt incentivum eſt delinquendi. This 
Maledittus eft qu! affectum tribuit delinquendi. — S990 . id Act of 13 R.2. was not that the 
peccar ſub ſpe. is to be added, that the intention of the ſai Charter, but be- 
| n of murder by expꝛels name in the > 
King ſhould grant a pardo ived, that he would never pardon murder by 
cauſe the whole Parliament conceived, foze was that p2oviſion made, which 
ſpecial name foz the cauſes afozeſaid, yu —— upon the Law of God, Qui- 
was (as in other caſes A have obſerved) g ſanguis illius ad imaginem quippe 
_ 6 derit humanum ſanguinem, fundetur ſanguis illius; a n quip 
6 a th mo. Nec aliter expiari poteſt, niſi per ejus ſanguinem, — 2 
Det creatus eſt homo. is after the recital of the 
ſanguinem effuderit. And the wows — 222 r of Purder, and in the 
offence, Nos pietate moti, &c. Mer 75 cap. . and the Regiſter fol. 30. par⸗ 
Sccond part of the Inſtitutes, Stat. de Glouc. 0 defendendo, vel per lunaticum, 
don of the King, De morte per infortunium, ſe , 
2 By the ancient and conſtant rule of Law, po Ro 
—— Was - aliorum: quod autem alienum eſt, dare non poteſt per ſu 


gratiam. In 
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In an appeal of death, robbery, rape, #c. The King cannot pardon the De- 11 R.2. Chee 1. 
fenvant, foz the Appeal is the ſuit ot the party, to have revenge by death: and 2 R. 3. fol. 8. 
whether the Defendant be attainted by Judgment, et. Oz by outlawzy; the par- Se 4 Mariz Dier 
don of che King ſhell not difcharge the Defendant, * In an Appeal, the Defen- 2 f. 3 Cor. 
dant wages batref, the Platntik councerpleads, foz that the Defendant b2ake BE ax 
p2iſon, if the King pardon the bzeaking of pziſon, the counterplea fails, Note 
the bzeaking pziſon is a collateral act: and pet in divers caſes at the only 
fuit of the party, when the Defendant either by the Common Law, oz by any 
Statute ( befides the reſtitution, o damage of the Plaintif ) is thereby alſo to 
have an exemplary puniſhment, the King may pardon the ſame, Foz eramz 13 E. 4,3. 4. 
ple, In an attaint by A. againff the party, and the Petit Jury; againſt che 
party to have reffitution , this the Bing cannot pardon : againſt che petit 
Jury, by the Common Law that they ſhould loſe liberam legem, their wives, 
and childzen caſt out of their houſes 3 their houſes waſted, their trees pꝛo⸗ 
ſtrated, their Peadows ploughed up, their gods and chattels ſeiſed, and their 
bodies taken, this the King may pardon, becauſe it is a puniſhment erem- 

Paal to deter others, and tendeth not to the refficution ) ſatisfaction of the 


lainttf, 
Now to take an example upon a Statute. De pueris maſculis five foemellis W. 2. cap. 35. 
( quorum maritagium ad aliquem pertineat ) raptis & abductis, fi ille qui rapuit $999 13 E. 1: 
non habens jus in maritagio , licet poſtmodum reſtituat puerum non maritatum, 
vel de maritagio ſatisfecerit, puniatur tamen pro tranſgreſſione per priſonani 
duorum annorum. In this caſe the party being ſatisfied, the King may par- 
don the impziſonment by two years, foz that was added as a puniſhment exem- 
plary, puniatur, &c. And this doth notably appear by a Charter of pardon 
which King E.2. made after this Statute. Rex de gratia ſua ſpeciali perdonavit — * E. k 
Godithæ, que fuit uxor Roberti de Waldiſch, id quod ad ipſum pertinet, de tranſ- 30 Kane. in Ra. 
_ quam ipſa Goditha fecit Agathæ, quæ fuit uxor Johannis de Waldiſch de viſhment de gard. 
llam, rapiendo & abducendo Johannem fil? & hæredem Johannis de Waldiſch 
infra ætatem exiſtentem, cujus maritag' ad ipſam Agatham pertin'ꝰ unde ipſa Go- 
ditha coram Domino E. quondam Rege Angliæ patre ipſius Regis convicta fuit, 
& per conſiderationem Cur? dicti patris priſonæ adjudicata per biennium ibidem See the Firſt part 
moratura , & etiam tempus impriſonamenti quod adhuc reſtat de biennio præ- Of the Inſtitutes. 
dicto. Ideo vult idem Rex quod præfata Goditha * de eo quod ad ipſum — — 33. * 
pertinet pro tranſgreſſione prædicta fit quieta, & quod a priſona — fi ad — 
pro eo quod ad ipſum Regem inde pertinet, & non alia de cauſa detineatur it ea- net. | 
dem, deliberetur. Teſte Rege apud Weſtm. 8. die Maii anno Regni ſui primo. 400 I E. 2. 
Ideo ipſa Goditha inde quieta quo ad hoc, quod ad Dominum Regem inde perti- 
net, &c. , 
Die moze of this matter, 3 El. Dier 201, 202. 9 El. Dier 261. Muſgraves caſe. 
16 El. Dier 323. Taverners caſe, | A 
The Defendant in an Appeal of murder upon not guilty pleaded, was found Trin. 40 El.coram 
guilty of manllaughter : and it was reſolved by the Juſtices upon conference u dia appeal de 
between them, that the Queen might pardon the burning of the hand, fob that Shagborough & 
is no part of the judgment at the fuit of the party Plaintcif in the appeal, but it Buggings. 
is a collateral, and exemplary punichment inflicted by the Statute of 4 H. 7. _—_ — n io. b 
cap. 13. 33 
In ſome actions wherein the fnbjec is ſole party ( as appeareth by that which es 
hath been ſaid) ſome things the King may'parwon : ſo on the other ſide, where 
the King is ſole party, yet ſome things there be, that he cannot pardon. As 
fo2 example, Foz all common nuſances, as foz not repairing of baivges, high- 
ways, ct. the ſult (fo; avoiding of multiplicity of ſuits, which the Laws ab- 3 E3: ass, 
hoz, and that nulli magis tueri rempublicam creditum eſt quam Regi) is given to : ; H. A — * 
the King only, foz redieſs, and refozmation thereof, but the King cannot par⸗ Forteſcue. 
don, oz diſcharge either the nuſance, oz the ſuit fo2 the lame; foz, as Bracton 37 H. 6. 4. b. 
ſaith, Non poterit Rex gratiam facere cum injuria & damno aliorum. e Clan- Ni. Com 487: in 
vill lib. 7. cap. 17. verſ. finem, | Th ä 
1K 
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The Cuftomer albeit the bond and ſurety be made to him foz the impozting 
of Bullion accozding to the Statute of 14 E. 3. cap. 1. yet cannot he releaſe ic, 
quia pro bono publico. If one be bound in a recogniſance, cc. to the Bing to 
kep the peace againſt another by name, and generally all other Lieges of the 
1H. 443. Bing; In this caſe, befoze the peace be b2oken, the King cannot pardon oz re- 
37 H.6.4.b. leaſe the recogniſance, although it be made only to him, becauſe it is foz the 
1 H.7. 10. b. benefit and ſafety of his ſubjeqs, | 

bw After an action popular bzought, tam pro Domino Rege, quam pro ſeipſo, 
har «of 804 accoꝛding to any Statute, the King cannot diſcharge but his own part, and cannot 
Againſt vexatious Diſcharge the Infozmers part, becaule by the bzinging of the action he hath an in- 
Relators, &c. in tereſt therein: but befoze action bz2ought, the King may diſcharge the whole, 
_—_ ge. (Tunlels it be pꝛovided to the contrary by the Act) becauſe the Inkozmer cannot 
3 0-04 C12, pzing an action oz infozmation oziginally foz his part only, but muſt purſue 
the Statute ; and if the action be given to the party grieved, the King cannot 

tt diſcharge the ſame, 
Lib. s. fol. so. Bug- All ſuits in the Star-chamber though exhibited by the party, are Jnfozma- 


ins caſe, f | | 
Eodem lib fol. 51, tions fo; the King, and the King may pardon them, but after judgment (and 


4 E. 4. fol. 4. 12. 


Halls caſe. damages, ik any be given) and coſts taxed, the Bing cannot pardon them. 

Prov. 20-28, - And that party which infozmeth not che King truly, is not wozthy of his 
veritas cuſtodiunt Crate and fo2giveneſs, and therefoze either Suppreſſio veri, 02 expreſſio falſi doth 
Regem. avoid the pardon. | | 

59 E. 4.28. bA man commits felony, and is attainted thereof, oz is abjured fo2 the ſame, 


19 E. 3. Cor. 124. the King pardoneth him the felony without any mention of the attainder, oz 

6 E.4.4-per Cheke ahjuration, the pardon is void. But if a man be attainted of burglary, and by 

rn 12. the general pardon all felonies, gc. are pardoned (except all burglaries) the at⸗ 

9. 10% 13. tainder and burglary be excepted, as befo2e is ſaid, 

F. N. B. 225. c. The King pardoneth to A. a felony whereof he ſtandeth indicted, oz indicked 
and attainted, cc. and in truth he is not indicted, noz attainted, cc. this is ex- 

9 H. 574,16. preſſio falſi, and maketh the pardon void, A. is outlawed, and the King pardons 
him the outlawzp, and all his gods; it is void foz the gods, fo2 he muſt have 
a grant of them, 

If a man be indicted of felony, and the King reciteth the ſame, and pardoneth 
the felony contained in the indictment, and all outlawzies thereupon, if any be, 
this is a god pardon of the outlawzy, though it be noubtfully alledged; and the 
King not certainly infozmed. 

F. N. B. 269. The King may pardon one convict of hereſte, oz of any other offence puniſh- 

20 El. Dier 133. able by the Eccleſiaſtical Law, Jn all pzocedings in the Cccleſiaſtical Court 

TI 2 1314+ ex officio, the King map pardon the offence. The King may alſo pardon Pira⸗ 

Hall: cafe, * © CP upon the Dea; but by what wozd; and in what manner, ſe befoze in the 
Regiſt. 67, Chapter of Piracy, 

Nich. 37 & 40 El. All the Juſtices of England being aſſembled at Serjeants Jun in Fleet- 

— 3 ſtreet, when J ſerved Nuen Eliz. as her Attozney general, J moved this caſe 

ning Pardons and unto them. A man ſeiſed in fe of two mannozs, the one holden of the Quzen 

Licenſes of Alie. by Knight ſervice in Capite, and the other holden of a common perſon, alteneth 

nation and the both, and the Alienee ſueth out a pardon foz both, in which pardon the wozds 

2 of them, are, quæ de nobis tenentur in capite per ſervicꝰ militare, ut dicitur, and after 

1 this pardon being tranſcripted into the Exchequer, p2oceſs goeth out againſt 

the Alienee, who pleadeth the pardon, beginneth his plea thus, Quibus lectis 

& auditis idem A. queritur ſegcolore præmiſſorum graviter vexatum & inqui- 

etat* fore, & hoc minus juſte; quia dicit quod eadem Domina Regina per Lite- 

ras ſuas Patentes, &c. and plead the Letters Patents of pardon, as they be 

with the ſaid clauſe of ut dicitur, and after he alieneth the mannoz which in 

rei veritate was not holden : The queſtion was, whether the ſecond Alienee 

. plead the truth of the matter, oꝛ ought to be concluded by the pardon and 

fog” = amp 5 plea of the firſt Alienee, And firſt the Juſtices had conſideration of the boks 


72. Py 2 = in 29 Aſſ. pl. 3 8. 46 E.3.33. Pl. Com. 398. 7 E. 6. Tit. Eſtoppel, Br. 222. And in 


Br. 222. the end it was reſolved by all the Juſtices, that the pleading of the pardon 2 
5 0 
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of a licente, as it is, is no concluſion foz no moze then the pardon oz licence being 
not poſitive oz affirmative,but(ut dicitur)is a concluſion;no moze is the pleading 
of them with the clauſe of (ut dicitur)any concluſion, And concluſions ſhall not be 
wꝛought by inference o2 implication of a thing that is not direaly alledged, But 
if the pardon oz licence had been affirmative and direc without the clauſe, ut di- 
citur, it had been a concluſion, and ſo had the pleading thereof been alſo, Laſtly, 
it was reſolved.that in caſe of the pardon oꝛ licence with the claule, ut dicitur; if 
the party confeſs the tenure that plead the lame; as to ſap, Bene & verum eſt, that 
the Land is holden by Knights ſervice in Capite, and plead the pardon oz licence, 
this ſhall conclude : and ſome of the Barons ſaid, that acco2ding to theſe reſolu- 
tions it hath been uſed in the Crchequer , and many pꝛeſidents be there accozd- 
ingly : and by theſe reſolutions the Boks aboveſaid ſhall che better be untertod; 

If the King releaſe to A all debts, and in truth A and B be indebted, this hall 
not diſcharge B: but ot her wile it is in the caſe of a Subjed, foz in that caſe the 34 - * 
releaſe to one diſchargeth both. | * li f. 

If one be indebted to the King, if the King pardon oz releaſe the debt, the fo. s. 
action and ſuic foz the debt is dilcharged, and if he pardon oz releaſe the action 
and ſuit, the debt is diſcharged : and ſo it is in both thele caſes in the caſe of a 
Subje >; 

A man is indicted of treſpaſs and outlawed at the ſuit of the King, Rex pars 22 aſſ.pl 35; 
donavit utlagariam in eum promulgat*, & quicquid ad eum pertinet, and notwiths | 
ſtanding the defendant ſhall make fine, foz it ſœmeth that theſe wozds, quic- . 
quid ad eum pertinet, without any reference, are tw general to diſpence with 
the fine. | 

Wie find alſo a diſcharge of further pꝛocteding directed to the Judges of the 
Court, #c. (not by any pardon of che offence) but by the Kings acknowledg- 
ment under the Gꝛeat Seal of the parties innocency, with commandment to 
the Judges, that in the fozmer pzocedings and P2oces, cc. they ſhall altoge⸗ 
ther ſurceaſe : whereupon the Court will award that the party ſhall go line die, 
and that there ſhall be no further pꝛocteding againſt him: As taking one example 
foy many, William de Melton Archbiſhop of York was accuſed in the Kings 
Bench coram Rege & concilio ſuo, in Anno 3 E. 3. foz adherency to Edmond Paſch. 4 E. 3. co- 
Carl of Kent in his Treaſons, whereunto the Archbiſhop pleaded not guilty, ran Rege Rot. 38. 
and after two Writs of Venire fac? awarded, the Bing direged his Writ under 
the Gzeat Seal to the Judges of the Kings Bench, to this effec, Licet vene- 
rabilis pater Willielmus Archiepiſcopus Eboruni, & Stephanus London Epiſcopus, 
per diverſa brevia noſtra coram nobis ad ſeam noſtram implacitentur de eo quod 
ipſi Edmundo nuper comiti Kantiz adhæſiſſe debuerant : Quia tamen predict. Ar- 
chiepiſcopus & Epiſcopus de adhæſione prædict. otnnino immunes reputamus : 

Vobis mandamus, quod 'placitis prædictis coram nobis ulterius tenen* omnino ſu- 
perſedeatis. Teſte meipſo apud Weſtm. 12 die Decembr. Anno Regni noſtri 4. 
The award of the Court that is given thereupon is very obſervable, 278. Cujus 
brevis prætextu, conſideratum eſt, quod prædict. Archiepiſcopus cat inde line die, 

&c. Et ulterius non procedatur verſus eum. | bene? | | . 
Stephen Graveſend Biſhop of London was charged with the ſame offence in Paſch. 4 E. 3. oo. 
Parliament, Anno 3 E.3. whence by ozder of Parliament the matter was refer- im Rege Rot. 33. 
red to the Kings Bench to be tried, where he pleadednot guilty,and after was dil⸗ 
charged ut ſupra, by the lame Urit.Theſe men(ic may be)chought that che taking 
of the pardon ſhould be an implied confeſſion ok the fault, aud therefoze went a new 
wap: but no man that is wiſe and well adviſed will refuſe God and the Kings 
pardon how often ſoever he may have it; fo2 there is no man but offendeth 
God and the King almoſt every day; and the pardon is the ſafeſt and ſureſt way; 

If a man be indicted of Felonp, and found guilty, and being in p2ziſon the 
King may under the G2eat Deal reciting the offence, gc. retain him to ſerve in 
his Wars on this ſide oz beyond the Seas: this Charter he may plead, and the 
Court ought to allow it. As foꝛ example: Quidam indictatus de telonia, & inde paſch. 22 E. 3. tit: 
culp. dicit quod Rex eum conduxit, & inde producit cartam, quod Rex eum con- cor. 239. corn 

£ It duxit Res- 


4a Þ 
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a7 E 4.29. a. ace. duxit in Vaſc. in exercitu, & dicta carta allocata fuit per curiam. Fut a pꝛotection 

30 H. 5. 3. lyeth not in that caſe : becauſe a Pzotection is a fozmed Writ, and cannot have 

See the firſt part ſuch a recital of the truth of the caſe : and « Writs of Pꝛotea ion lye not in caſe 

of the laſtitutes. of Felony, noz is it to be allowed to any that is pꝛiloner to the Court, 

525 Alf p.46. One indicted of Felony, without an y learned Councel,ſhewed foꝛth a Charter 

c 5 E. 3. cap. 12. Of pardon which was diſcozvant to the Jndictment, and alſo to his name; any 

d Paſch. 8 E. 1. in becauſe the Court perceived that it was the Kings meaning he ſhould be pardo⸗ 

—— 42 don. ned, he was remanded to get a better pardon, 

— one  « What things be requiſice to a pardon of outlawzy, ſ& the Statute of 5 E.3. 

e Vid. Rot. Parl. Cap.12. 

21 R. a. nu. 12,13. dA Mhen the parties defendants appeared to the Court to be po, and were to 

fog Lek be amerced oz fined, the Entry of ancient time was, Perdonantur per Juſtic? quia 

4 R. a. nu. 301, 32 Paupercs. i 

1 H. 4. ca. 2c. e It is obſerved that Repeals by Parliament of Pardons lawfully and dulp 

2 H. 4. ca. 13. obtained, have bien ſ&ds of great diſcontentment, and ok evil event. 

5 . ort, F General pardons have been often granted at the Petition of the Commons, 

Ind effeAval par. {02 they know beſt where the ſhwe wzingeth them, and wherein, and how they 

don, and many o- ate to be eaſed. 

thers, Deut 9.21. Do odious was perjury, that by the Law of God it was not to be pardoned $ 
Non miſereberis ejus, &c. 
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18 is another wozk of Gꝛate and Mercy, that is, when any man oꝛ woman 
1 being attainted of High Treaſon, Petit Treaſon, oz Felony, (whereby 
the blod is cozrupted, cc.) 02 his 02 her heir is reſtozed, 

And ſ&ing we have fozmerly ſpoken how far, and to what intent in thoſe ca⸗ 
when Gel ſes, the King of his grace may by his Charter of Pardon reſtoze the party: 
of the Inflicices. we ſhall now treat of the reſtitution of the Delinquent, oz of his oꝛ her Yeirs 
SeR.r.fo.8a, by Parliament. Attainders ought to be had upon plain and direc evidence, (as 
& 646,547.43. befoze is ſaid) fo; if che party be executed, reſtitution may be had of his Lands, 
Vid. cap. pardon. tc. but not of his life, Generally, Reſtituere nihil aliud eſt, quam * in priſtinum 
- p44 Statum reducere. | 
Job — 3. Ss Ok reſtitutions by Parliament ſome be in blod only, (that is to make his re- 
Reſtitutio, ſecun- (02t as heir in blod to the party attainted, and other his anceſto2s,and not to any 


dum quid, ſeu in dignity, inheritance of Lands, c.) and this is a reſtitution ſecundum quid, oz 


Pibacio in inte. in part. And ſome be general reſtitutions, to blod, honours, dignities, inheri- 
grum. tance, and all that was loſt by the attainder: and that is reſtitutio in integrum, 


with an addition ſometimes, that it ſhall be lawful foz the party reſtoꝛed and his 
8 heirs, to enter, cc. Df the firſt you may read in Dier 10 Eliz. fo. 274. in Petition; 
10 Eliz. hier 274- and Rot. Par. 23 Eliz. of the Carl of Arundel, cc. Df the ſecond pou may read 
15 E.3.tit. Petition 2. 3 H.7.fo.15.a. 10 H.7.22,23 Pl. com. fo. 175. Rot. Par. 13 
H.4. nu. 2 0. &c. Df both of them pou map read plentifully in our Boks and 
Parliament Rolls, and in divers of them with addition of Entry, Der 1 H. 8. 
Kelw. 154. Sir William Odehals cafe, 4 H.7.7. Lo. Ormonds caſe, Rot. Parl. 
11 H.4. nu. 42. Rich. de Haſtings caſe, and Rot. Parl. 14 E.4.nu.4. Sir John For- 
teſcues caſe, attainted of Treaſon in 1 E. 4. &c. ; 
And the reaſon wherefoze the King may by his Charter pardon the execution, 
and reſtoze the party 02 his Heirs to the Lands foꝛfeiten by the attainder, and re- 
maining in the Crown is, foz that no perſon hath thereby any pzejudice 3 but — 
make 


3 E 6. tit.Reſti- 
tution. Br. 37. 


0 * ” . . = N 
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nuke refticution of his blov he cannar dv it, but by Act of Parilamene, becauſe der the felt park 
it ſhould de co the pzejudice of others, - . — 
In cartis benigna facienda ct interpreratio, 25 _ Sect. 646, 647. 4 

X n unt Fed wage 25k of comp 

in our Pons, that r. * 


gna, | 
in reſtitutions che King himſelf hath no favour, nog his Pzerogative any ex⸗ « See 10 El. Dier 
emption, but the party reffozed is favoured. ubi ſup. 
| b King H.3. was intitle, vc, to the Lands of William de Albo Monafterio 37 App 
by his attainder, and granted the ſame ts Robert de Mares and his Peirs, donec 15 1 
eas reddiderit rectis hæredibus per voluntatem ſuam, vel per pacem. And albeit 3 E. 3.56. 
at the making of this grant William de Albo Monaſterio (being dead) could have 22 4 ; 
in reſpec of the attatnder and cozruption of blod no right Peir 3 yet becauſe it ——— g 505 
was to make reſtitution, it had a moſt benign interpꝛetation. | 16 E.3- Livery 30. 
e William Lo. Zouche of Mortimer and Elianor his wife pꝛayed to be reffored 44 E. 3.43. 
to their Land of Glannor and Morgannon in Wales, the Pannoz of Havely in 18 E 2. 
the County of Worceſter, the Pannoz of Tewkesbury in the County uf Glou- 18 E. 3.5 Ky 
ceſter, being the inheritance of the ſaid Elianor : who by the extozt means of Ro. 5 mi b. 2. 12 
ger late Earl of March, were info2ced to paſs the ſame to the King by fine, in Banco Rot. 52. 
— ok ten thouland pounds the Aing reſtozed them thereto as in their — 3 
fozmer eſtate, | _ 
Henry Courtney Parquiſle of Exeter and Earl of Devon, having iſſue Ed- 4 
ward Courtney, his only Don, was attainted of High Treaſon by the courſe of Roll. ? 
the Common Law in Anno 31 H.8. and in the ſame year was alſo attainted by a — 4 of 
Act of Parliament. Nun Mary by her Letters Patents bearing date 18 Sept. blood only. 
Anno 1 Regni ſui granted the Pannozs of P. and O. c. in the County of De- 11 Ha. u-. 
von, Ac, to the ſaid Edward Courtney and his heirs: and afterwards 5 Octobris 13 H. 4. nu. ig, a0. 
in the ſame year, at a Parliament then holden, the ſaid Edward and his heirs 
were from thencefozth by Auchozity of that Act reſtozed and inabled only in blod, 
as well as ſon and heir of the ſaid Lozd Parquiſle his Father, as to all and 
every other collateral and lineal anceſto2 and anceſtozs of the ſaid Edward. And 
that the ſeveral attainders againſt the ſaid Lozd Parquiſſe foz the attainder of 
the ſaid Lo2d Parquiſſe, be not in any wiſe pꝛejudicial oz hurtful to the ſaid - 
Edward oz his heirs fo the coxruption of the blod only of the ſaid Edward, but 
that the ſeveral attainders and cither of them be sgainft him and his Peirs foz 
the cozruption of blod only, utterly void. P2ovided always that the ſaid Ad, 
he any thing therein contained, ſhould not in any wiſe extend to give any bene- 
fit 02 advantage to the ſaid Edward, ne to his heirs, to demand, claim, oz chal- 
lenge any Ponours, Caſtles, #c. ne any other hereditaments whatſoever where- 
unto H.8. and E.6. oz either of them was entituled, oz ought to have and enjoy 
by reaſon of the ſaid ſeveral attainders of the ſaid late Lozd Parquiſle, oz of ei⸗ 
ther of them. Edward Courtney died ſeiſed of the ſaid Pannozs wit hout iſſue; 
18 Septemb. Annis 3 & 4 Ph. & Mar. and Reinold Mohun, Alexander Arundel, iich. 3 U 36 E.. 
ohn Vinian the ꝓdunger, John Trelawny Cſq; and Margaret Buller Middow, wy 
re his collateral Couſins and Peirs : and whether the ſaid reſtitution exten⸗ 
ded to the Yeirs collateral of the ſaid Edward, was by the Queens command⸗ 
ment referred to the conſideration of the two Chief Juſtices Popham and Ander- 
ſon, Peryam Chief Faron, and to Egerton Attozny, and to the Dolicitoz Genes 
ral. And it was reſolved, that by reaſon of the attainder of the Lozd Parquiffe, 
if there had been no Act of reſtitution, the heirs collateral of the ſaiv Edward 
could not have inherited to the ſaid Edward, in reſpect of the cd2tuption of the 
blod wꝛought by the laid attainder only: hereupon it was objected, that when 
it was enaced by the ſaid Act of refticutlon, that the ſaid Edward and his heirs 
ſhould be reſtozed and inabled in blood only as Son and Meir co his ſaid Father, 
as all his anceſto2s lineal and collateral, that the ſaid reſtitutiom extended only 
to his heirs lineal, foz other heirs he could not have as long as the ſaid attain⸗ 
ders of the Parquifle ſtwd in fozce, and the wozds of che A of Reffititfon tu 
Edward and his heirs, might be facisfied with the heirs lineal, And upon due 
It a conſideratioft 


— 
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conſideration had of the caſe, it was (una voce) reſolved by them all, that coꝛrup⸗ 
tion of blod is a diſtinct penalty inflicted by Law; and that the ſaid Ac of reſti⸗ 
tution did extend to the heirs collateral of the ſaid Edward, ( having no heirs 
lineal) as to the clearing and reſtozing of che blod, and avoiding of the cozrup- 
tion thereof : and that it had been ſufficient if the Act had reſtozed and enabled 
him in blood only as heir to his Father, thereby he and his heirs, as well col- 
lateral as lineal, might make their deſcent, oz reſozt from the Barquille (fo2 
there was the ſtop and co2ruption) and from all other the anceſtozs of the ſaid 
Edward, lineal oz collateral, and cx abundanti the other clauſe alſo is added, 
fo2 the moze manifeſtation hereof. 
Margaret Plantagenet was Daughter to George Duke of Clarence attainted 
of Pigh Treaſon by Act of Parliament 17 E.4. and Siſter of Edward Earl of 
Warwick, only Son of the ſaid George and Iſabel eldeſt Daughter of Richard 
Nevil Earl of Warwick and Salisbury: which Edward was attainted of Bigh 
Treaſon in Anno 15 H. 7. befoze John Carl of Oxford then being High 
Steward of England. The ſaid Margarct was by Act of Parliament Anno 
Sratute de « H. 8. 5 H. 8. reffozed to the ſtyle, ſtate, name, title, honour, and dignity of the 
n2t in Print. Counteſſe of Salisbury, (ſhe was the laſt of the Sirname of Plantagenet) which 
Act is very well penned, and wozthy the reading fo2 many reſpects, and the 
Pꝛeamble thereof, inter alia. 
L ills of reſtitution may begin in the Parliament either in the Youſe of Com- 
74 R. 2. nu. 3. mons, 02 in the Lozds Yeuſe, 
— 3 _ a There be allo other kinds of Keſtitutions to be treated of amongſt thePleas 
Sranf.pl. cor. of the Crown, as Reſtitution of gods upon an Appeal, whereof you ſpall read 
fo. 165,166,167, in Stanford with this additien, Vide lib.5. fo. 1 10.2. 21 E. 4. 10. 
162. 55.105. 100% And by the Statute of 21 H. S. cap. 11. Keſtitutton is to be granted upon an 
3 ao 11, Indiament, cc. Fo2 by the Common Law the party ſhould not be reſtozed to 
22 prin, aa bis gods upon an Indiament (becauſe it is the ſuic of the King) albeit the en- 
queſt found that the party had made freſh ſuit. Fut reſtitution was to be made 
upon an Appeal which is the ſuit of the party, 
n Der Stanford alſo fo. 167. a. b. whertunto ycu may add Lib. 5. fo. i 10. a. & lib. 6. 
Lib 5 fo 110. ſo. do. Ihcre you ſhall find, that though this Statute of 21 H. 8. [peak only of 
1.10. 5. ſo. 80. the party robbed, yet his crecuto2s are within the Statute, and ſo are his Ad-, 
mintUrato2s, Foz it is a benefictal Law, and giveth a moze ſpxdy remedy 
to the party robbcd, ac. then the Cemmon Law gave by way of appeal, and 
thereſoze otght to Le conſtrued beneficially, . 
F. N B 66a, Vide the Regiſter 68. b. that in ſome cales when the King ought ex merito ju- 
2 E. a. tit. ſorfei - ſtitiæ to make reſtitution to the party: pet foz the honour of the Bing the 
* oo rae Writ ſaith, ſine dilatione reſtituas de gratia noſtra ſpeciali, which derogate no⸗ 
Vid.4o E. _ thing from the right of the Subjee, when right is accompanied with grace, 
Lib.5.fo.110. Lally, there are other Laws concerning Keſtituttons of another kind, c As 
Hoſtons calc, by the Statute of 8 Hs, reſtitution is to be made, when he that hath an eſtate 
c6.-cap-9 4 of Inheritance oz Frechold is dilleiſed by fozcible entry oz fozcible deteiner. 
part of the Inſlit. 4 By the Statute of 31 Elz. there all be nd reſtitution by the Statute of 
cap. f. H. s. cap. 9. 8 H. 6. upon an Indicment of fozcible entry oz fozcible detciner, where the 
8 _ cap. 11. Defendant hath ben th2e whole years together befoze the day of ſuch Indic- 
e Dier ig. ment in quiet poſſeſſion : and his eſtate not ended, accozding to the true 
: : meaning of a Pzoviſo in the laid Statute of 8 H. 6. as it is declared by the ſaid 
Act of 31 Eliz. 
9 By the Statute of 21 Jac, Regis, ſuch Judges, Juſtices, 02 Juſtice, as are 
By the Statute of enabled to give reſtitution of polleſlion unto tenants of any eſtate * of freehold, 
8 H. s. cap. . #c. ſhall by reaſon of this Act of 21 Jac. have the like and the ſame Authozity 
upon Indictment of ſuch fozcible entries oz fozcible with-holdings befoze them 
duly found, to give like poſſeſſion unto tenant foz years, tenant by copie of 
Court Roll, guardens by Knights ſervice, tenants by Clegit, Statute Per⸗ 
chant 02 by @tatute Staple. 


And 
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And fo2 as much (as it hath been ſaid ) no reſtitution ought to be made where 
the defendant o2 party indicted in caſe of freehold hath been in poſſeſſion by the 
ſpace of th2e whole years, c. they having the like and ſame authozity in caſe of 
tenant fo2 years, tenant by copy of Court Roll, and other the tenants above na- 
med, cannot give reſtitution oz poſſeſſion, where the party indicted hath been in 
quiet poſſeſſion by the ſpace of chz& whole years. Nota, this Act of 21 Jac. ex⸗ 
tends not to a garden in Doccage, noz to a Garden oz Keeper of a Park: nei- 
ther (as ſome hold) doth it extend to him, that by a laſt Mill hath an intereſt 
in lands oz tenements until debts and legacies be paid, becauſe certain tenants 
be particulatly nominated, and this is caſus omiſſus. But this being a beneficial 
Law toreſto2e him, that right hath, to his poſſeſſion of lands, cc. whereof he was 
wongfully by fozce diſpoſleſt, oz by fozce withholden, xc, and being in like caſe 
and equal miſchief, others do hold, that this Act ertendeth to this caſe of ſuch a 
deviſee, cc. and ſo it is foz a tenant foz a year, oz fo2 an half, oz thz& quarters 
of a pear. 

* the Statute of 32 H. 8. cap. 3. where the particular tenant charged with 
moze then the land is wozth, may after his term expired hold over until he be 
ſatisfied, c. in equal caſe withſuch a deviſe. 


Nota, there be divers p2eſidents in the Chancery foz reſtitution by Writ to * Keſtitution of 
be made after execution upon a Statute Dtaple, another kind , 


Anno 25 H. 6. Execution was ſued upon a Dtatute Staple, aud fo that no — a 


Certificate of the Statute, cc. appeared of Recozd, the Conuſer had a Writ of caſc. 


Superſedeas out of the Chancery with reſtitution to be made; and the fozm of 
this Writ appeareth in a Regiſter M. S. in the Chancery, 

In the cale of Dir Robert Gardner in the time of Sir Thomas Bromley Lo 
Chancelloz, after a Superſedeas granted, execution was done upon a Statute Sta⸗ 
ple, whereupon a Superſedeas was granted with reſtitution reciting the ſpecial 
matter. 

There is another pꝛeſident in 33 Eliz. in the caſe of one Carrant, (but there 
the Mrit recited no ſpecial cauſe, but pro diverſis cauſis & conſiderationibus) a 
duperſedeas with reſtitution was awarded. 


THE 


EPILOGUE. 
2 Hus have we by the great neſs of Almight 
Wy, God, Per varios caſus, n — 
brought this work concerning High Treaſon, an 
KW: other Pleas of the Crown, or Criminal Cauſes, and 
of Pardons, and Reſtitutions to a concluſion 
wherein (as we are verily perfwaded ) we have 
made it apparent from the lively voice of the 
Laws themſelves, that no Country in the Chriſtian world have in 
Criminal caſes, of higheſt nature, Laws of ſuch exprefs and defined 
certainty, and ſo equal between the King and all his Subjects, as this 
famous Kingdom of England hath, being rightly underftood, and 
duly executed, to the great honour of the King, and of the Laws, 
and the happy ſafety of all his loving and loyal Subjects. 

Now ſeeing Juſtitia eſt duplex, viz. ſevere puniens, & vere præveni- 
ens; that is, Juſtice ſeverely puniſhing, whereof we have ſpoken, and 
truly preventing, or preventing juſtice, ( que adhuc deſideratur ) for 
we have ſpoken only of the former; we will therefore at this place 
(for a concluſion ) point at the other with a direction how it may 
be effected. 

True it is, that we have found by woful experience, that it is not Juſtice divided: 
frequent and often puniſhment that doth prevent like offences, Me- 
lior eſt enim Juititia vere preveniens, quam ſevere puniens, agreeing 
with the rule of the Phyſitian for the ſafety of the body, Srefte 
cantela, quam medela + and it is a certain rule, that Videbis ea ſepe com- gi il. 
mitti, que ſæpe vindicantur; Thoſe offences are often committed, that, 
are often puniſhed: for the frequency of the puniſhment makes it ſo 
familiar as it is not feared. For example, what a lamentable caſe it is gta, perlege, plot 
to ſee ſo many Chriſtian men and women ſtrangled on that curſed tree 
of the gallows, inſomuch as if in a large field a man might ſee toge- 
ther all the Chriſtians, that but in one year, throughout Exgland, 
come to that untimely and ignominious death, if there were any ſpark Seneca lib. r. De 
of grace, or charity in him, it would make his heart to bleed for pity tap Som pm 
and compaſſion. (But here I leave to Divines to inform the inward twpic ſunt multe 
man, who being well informed, verbo informante, the outward man 2 
will be the eaſilier reformed, virga reformante.) Regula, 

This preventing Juſtice conſiſteth in three things. Firſt, in the good fa aas 747 
education of youth, and that both by good inſtruction of them in the gat corpa ite 
grounds of the true religion of Almighty God, and by learning ſome Pt. 
knowledge or trade in their tender years, ſo as there ſhould not be an you uit ono l. 
idle perſon, or a * begger, but that every child, male or female, whoſe dien, — ma 
parents are poor, might at the age of ſeven years earn their own li- Uicat tihi Donjnns 
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ving: for Ars fit quod a teneris primum conjungitur annis : and this, 
for the time tocome, would undoubtedly by preventing Juſtice avoid 
idleneſs in all, ( one of the foul and fatal channels that lead into 
Otioſus nibil cogi- mare nrortuum) and by honeſt trades cauſe them to become good 
tat xifide venere, members in the Common-wealth: _ | 
—— Secondly, In the execution of good Laws: True it is that there be 
good Lays already to puniſh idleneſs, but none of ſufficient force or 
effect to ſet youth, or the idle on work. 
See before Cap. of Thirdly, That foraſmuch as many do offend in hope of pardon, 
Pardons, fol. 236 that Pardons be very rarely granted, for the reaſons in the Chapter 
of Pardons expreſſed. #4 
pull. f8. 51. 26ſri- But the conſideration of this preventing Juſtice were worthy of 
cordia Domini pre- the wiſdom of a Parliament, and in the mean time expert and wiſe 
1 Nlaccab. 5. 279, men to make preparation for the ſame, as the Text faith, ut benedicat 
Niſe prevencrs il- ejs Dominus. Bleſſed ſhall he be that layeth the firſt ſtone of this buil- 
4 majors 94%? ding, more bleſſed that proceeds in it, moſt of all that finiſheth it, to 


— the glory of God, and the honour of our King and Nation. 


& 4 E.6. cap. 5 Y 
A the preamble. xwprimis intereſt rezpublice, ut pax in Regno conſervttur, & quacunque KM advtrſantur, provide 
eeclinentar. 1 Mar. cap.12. 32 H.8, cap. 9. See the fourth part of the Inftitures, fol. 312. 


—_ 


Et pergrata Deus nobis hac otia fecit, 
Optimus eſt patriæ jura referre labor. 


Deo gloria, G- gratia. 
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The Third Part of the Inſtitutes of the Laws: of England, 
Apppabeticalh Compoed | 


Ability & Diſability: | Annum Diem E Uaftum, a: 


| Ivy 
Here no man of full age ſhall be 7 Apparel. 
rceived in any Plea to diſable Law ſtundt . ; 
himſelf, fo. 215. W . 1 2 


Abjuration & Wanctuary. * 
The diſeription of It. 


116. 

Ruary the ground of Abjuratlon, 10 
What Kind of juratjons remains at NN ibid | 
in what caſes a man may abjure, and in what not. | 


216, 219: | 
The udgment in caſe of Abjuretlon, and whats. 
a Felon that eſcapes out of Priſon may rake 


hy ns 
ws. bs Ftp „ 


— ny „ or vatquiſhec © 212. 
Where none ought to be exiled to « Country of A. DD nee 
dels, 115+ | Where t ng enanes peaden ah * 297. 
Acceſſozy vide Pꝛintipal. | 
| The deferiprion of Him. e e 129. 
Adjourment, Who may be Approvers and whonot, _ 125 
Where a Commiſſion, Hat Vice, may be adjourned. 31. | Where nome can be dn Approver upoti an Appeal, ant 
3 where an Approvemene ſhall ceaſe upon'aw N 

ayes, WP 129. 
hat an Approvement thay be. 130; 

The definition of an Affray. EN 
whe pe —— in yoo. art Aﬀra _ prover and he ought to =D mich them al = 

niſhment of thoſe that ſhall retuſe to Af- dere art. 

A nt of thoſe tha 3 rr) Where the A is pardoned the Apple hl 


1 — as in caſe of Petit Treg A1. 
What Aliens may commit treaſon, and what hot. 4, 3. | No of Peace nor the Lofd High Steward of Er- 
5 clnd can aſſign a Coroner 10 in Approver. ibid. 


Amercements, | ritidbe, zun ir 


The Judgment where the party is fined, and whete he | Anexpoſcon pon the Sarure of 2 5 3 34 cap. 3. con 
is arrerced, 218. armed, ny 
Where a town ſhall be amerced for a Murder commir- | The of rhoſe that ride or go armed 
ted in ir, and where not. 43+ } 2 and fince, 114,160, 
Who 
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Where a man Attalnted may precins lands to him — 
his Heirs: ibid. 
Where a Perſon penal may 91 —— * 
, Ora ape. « 
Where an offence Is excepted out 2 any general Par- 
don, an Attainder for that offence is allo 2 


Attaint vide Jarods.” © "_ ah 
. Aurhozitp. 
Where a Statute giyes authority to divers ot 


Where a Champion that kills another forfeirs nothing, 


Where a Champion becomes Craven or Be 
he forfeits. ibid, 
crauen & Recreantia, unde derivatur. ibid. 
Where after iſſue joyned the trial by Battial is become 
ible by the act of God, the N 


blind, he ſhall be 158. 
The puniſhment of an Appellant or an Appellee 
is y 221. 


Where an — and an Appellec combar uncil 
F Appelle ſhall go free. ibid, 


Beggers. 
Five kind of ITY z the Alchymiſt, Concealer, Mo- 
nopoliſt, Informer, and Poet. 75. 


Benefices. 
Where Eccleſiaſtical Digpitics ſhall be accounted Be- 


9 40 50 
them, one ſhall ſuffice to execute the ority 
there be no more. ng La . 
| Bailement. | 
Hen a man fhall be ſal er 0h in hi 
V poſſeſſion, and Saas i= 108, 
Tn what caſes trlall. b — 189 |, 
iy the E e of the word, 2 Tha 
fies, — may be « Champion. 221. 
Where the] of the Common Law ought to di- 
rect the t, and where not. ibid. 


ibid. | 


1 — Battall is joy ned, and the Champion 8 2 
diſcharged. 


Wo = —anſh hoſe that go armed contrary to chr Bonds, 2 

des e that g 162. Where a Subject is bound to do any — to the King 

. is to be worn where the Parliament is 159 as his liege Lord, uo Bond is to be exacted of — 

; Arreſt; EA All Bonds * pode to the Kings ditonour 

- | are againſt Law, and vo ibi 

gg yo — un niger we « Bendexatted | ſtical Judge nor 

ra. on, Karbe ge ibid, 
The difference n an Aſſenter a Conſe 


Biber; 
derivation oe word. 145. 
Bribe * 147 


0m” di 
Whomn commit Bribery. 7,148. 
* be — . bal and dies before Attain- Thema Bribery may be committed although as ute de- 
er ts et 
where Attalnders for Treaſon may be rever ea es offers a Bribe to a Judge is puniſhable. _= 
where not. 3214,15, | What offices are within the Statute of 5 E. 6. c. 1. made 
Where 700 ori Attaint for the ſame offence is a good ; toe 77 at) f Bribery... L Y E 1 4b. 
P ) 
W e ors 4 26 x 8 «ap = vA Gt 25 
and where not — —— of England ſen- 
Where a man attainted ſhall be bw pron, rd AUT . for Bribery. » 148, 
Execution for 213, 215. The e ently and at this day for Bribery. 
Where an Atatinder is no Plea in an ARfon of Debt or 14972245223. 
Where a man , -- ſlain Ws wife may have he | B2othels, _ 
* houſes agalnſt the Law of God, and the Na- 


tion, and how puniſhed. 
Brothel h houſes ancient ſuffered, 
The puniſhment of Harlors found with 
the Court. 
The Cuſtom of London for entring into a . 
rying a Harlot to Priſon, good. 
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Where a Bond is made to a Subject or to the King pro 
bono publico, the Subject can neither releaſe it, nor 


the King pardon it. ac 
and w 


Wigs aQions popular the King may, pardon, 


Whar dun 3 in the Star-chamber the King may pardon, 
and what not. 


* Supreſpo weri or ehre falſ mall avaid a = 
Where an Outlawry ſhall be pardoned though ce 
formed. 


King be not certainly in 
Where the King may pardon Herefie, and any WW... 
Offence puniſhable in the Eccleſiaſtical _ 
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Where the King pardons the debt, the Action is 
Snag * he pardous the Action, che Debt 
diſcharge Jo 

Where the King may pardon the Outlawry, and 7 
the fine remain. ih. 
Wage the Ying guter the great Scal may command 
2 and proceedings in criminal cauſes to 


70. 
Where a Scperſedias was ſent to the to pro- 
ceed no further 6 that had d his 
pardon. 137. 
Parliament. 
Names app ted to certain Parliaments, * 
The uſe acts of Parliament. 
How wn dangerous it is to new words Into Aar of 
126. 
No Armour i. toe worn, wa lays ar 2 
where the Partiment is holden. "ED 180. 
The King and one Houſe of Parl be King can 
both Houſes of N 
not declare a Treaſon wi a 25 
E. 3. 22. 
Peerz. 7 


Where the Indletment of a Peer is by Free- holders 


How the trial of «Peer and a common perſon di air, 
and: the ferm ef his Trial 


where a0 0fMlwance e — — Where a Peer cannot wave his "Trial by 


No Biſhop , Abbot , &c. ben be ried by 1 *. 
In —— — Peer ſhall. be wied by Peers, and in 
What Lords ſhall be ade by Peers, and we nor; 


236. 
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Perjury, 


An . — upon the Statute of 3 El. c. 9. concer- 
183, 164. 
hes 21 an Aion brought upon this Statute, the 
Plaintiff ought to declare in certainty whether the 
Defendant was perjured by his own proper * — 
by ſubornation. 
Where in an Action brought upon this Statute, it ſhall 
not be enough to ſay that the Defendant fa — dixit 


& depoſuit, but he muſt ſay likewiſe, volunt arit 2 

corrupte. 
The ancient puniſhment of Perjury. 1%, 
ib, 


whence ſo called. 
—1 Jurors how anciently, and how now pu- 


niſhed. ib. 
Perjury in a witneſs puniſhed at the Common _ 


Where Perjury on be puniſhed in the pedefiaſtich 
Courr, and where nor. ib, 
Where Perjury upon an information is puniſhable, and 
not upon an Indictment. ib, 
The definition of Perjury. ib. 
Where a falſe oath ſhall be perjury, and where on 
2 
Where Perjury ought to be in a Judicial . 


Where to call another, perjured man, will bear = 
action, and forſworn man none. ib, 
How Perjury in an anſwer in the Chancey, Exchequer 
chamber, c. ſhall be puniſhed., ib. 
Wire an oath ought to be abſolute to make it yr 


How a man that ſwears falſly, and yer ſwears the truth 
ſhall be puniſhed. ib. 
Where perjury ought to be in a point material. 167. 
Subor dination; unde deri vatur. ib. 
What a Suborner of witneſſes ſhall forfeir. 
where an Action lies in the Chancery for perjury F 


mitted there. o 
Pillozy and Tumbzel. 

The derivation and ſignification.of them. 219. 

What the puniſhment of them be, ib. 


A Pillory and Tumbrel ought to be in every Leet * 
Market. 
The Pillory and Tumbrel were ordained for great 


offences only, ib. 
Piracy. 
The Etymology of che word. 112. 
An Expoſition upon the Statute of 29 H. 8. 64. 15, con- 
cerning piracy. 111. 


How piracy was puniſhed before this Act. 113. 
Where a n of all Felonies ſhall not extend — 


where l there ſhall be no corruption of blood in caſe of 


piracy. ib, 
No Acceſſorkied piracy. ib. 
Where piracy was anciently Treafon, and where not. 


8,113. 

Where piracy may be committed between the High | 
water, and Low water mark. 113. 
The puniſhment of a Pirate ſtanding mute. 114. 


Plague. 
An Expoſition upon the Statute of 1 Jac. cop. 31. con- 
.cerning plague ſoares. 90. 


| Where notice of a Huſbands life is material to make 


i 


Plea. | 


rfoity, attaint for the ſame offence is a So 

-Plea, and where nor. ; 219. 

Where auterforts attaint for another offence is a 
Plea, ahg where not. 

Where the, judgment of Pain fort & dire ſhall ter no 
plea to a former Felony. 

Where an Atrainder of Petit Larceny ſhall be no Plea 
ro another Felony. 


ib. 
ow auf acquite is a good plea, and * 


Where autey 


where upon an Indi&ment or Appeal for the death of 
a man, it is found that he killed him jn his own de- 
fence, he ſhall be acquir for ever. 213,214- 

Where ante; itz convict devant judgment is a God 
plea, and where nor. 

Where an Attainder is no plea in an Action of pets, 
of any other Act ion. 

Where a Defendant may plead without having 10 te 

23 


in Court, and where not. 2353 
Polygamy, 
The definition of it, and how It differs from Bigamy* 


89. 

An Expoſition upon the Statute of 1 Zac. cap 11. * 
cerning Polygamy. 

At what age a man or woman way be guilty of Poly. 


ar) 
w — a marriage de facio and not de jure, may make a 
man guilty of Polygamy. 70. 


a Wife guilty of Polygamy, and e not. ib. 
Where, and what Divorces ſhall ſave a man from 


being gullry of Polyganiy. 89. 
Powdike. 
Where jr ſhall be Felony to cut down the Powdike ia 
Marſhland in Norfolk. N 106. 
Pꝛieſts. 
Where it ſhall be Felony to receſve a Jeſuice or Prieſt; 
101. 
Pzemunirs, 
Whence ſo called. 120 
An ex the Statute of 27 E. 3. c. 1. and 


upon 
other Statutes concerning Premunites, 1, 9. 120, c. 
Where ſuirs in the Eccleſiaſtical Courts. concerning 
remporal cauſes ſhall incurre a Premunire, 120, 

121, 122. 

What Courts it ſhall incurre 4 Premunire to ſue in. 
1201181. 

The 1 Biſhop of Norwich attainted in à Premunire for 


ding ae ea of a = ens cauſe., _ . 121. 
wherd ns rt Equiry under penalty of a Prem 
= can — after judgment at the Common 
' 122, Oc 
where the Defendant in a premunire ought to = 
r in perſon, and not by Attorney. 
Where he that procures another to ſue in the Erdl 
— Court may be made a Principal in a Premu- 
re. — 
r of a premunire. 
lands and hereditaments a man convit 41 
prem forfeit. 75. 
How largely the word [| Fautor ] in the Starure of 15 
—— * .— — . — — conſtrued ib. 
What Statures 0 are ip ſoneo, 
concetnitty'Premanires. * 9 As, iy 
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The form of a renunciation in caſe of a premunire. 
1279. 


The judgment in caſe of a premunire, 218. 


Pꝛeſentation. 


ſhall not preſent to an Ad- 


Where a Gardein — 
Tenant in dc that h 


vowſon, nor an heir 


livery cum rb 156, 
Pꝛince. 
The prince —ĩä to priſon by the Chief — 
of the Kings Bench. 223. 
Pꝛincipal & Acceſſo2y. 


In what Treaſons all are Principals, and in what not. 


9,16,2 
Where an Acceſſory cannot be galley of Pele Freon 
when the Principal is elony only. 
Where there may ae >= after a wicherae um: 
mirred, as well as before. 
How the trial ſhall be where the Felony is done in — 
County, and the Acceſſory is guilty in another. 49, 


135. 
Where a miſtake in the Principal ſhall make the Ac- 
—— guilty of Murder, and where not. 51. 
Common Law or Statute Law makes a Fe- 
lony, Acceſſories are ſtill included. $9, 72. 
Where the being preſent and abetring an 
— Principals, though the offence be perſo- 


9464 | 
* be Acceſſory to his wie bu wor 


the wife to the 
Where the fhall not be tried if the Prigcipal/ 
hath his Clergy, or be pardoned. 114,139. | 
Where a man may he Acceſſory to the ſicaling * = 


Who ll be faid a Principal, and who an ele 


138. 

Where a man may be Principal though he be not pre- 
ſent at the act. ib. 

Where the Acceſſory cannot be guilty ofa Ray - 
fence than the Principal. 

Where 2 man may he both Principal and dene 


Where the Attainder of an Acceſſory depends upon 
the A ol the Principal. 231, 232. 


Paiſoners 3 vide Gaoler. 
Pꝛiviledges. 


Feftminfier Hall and the Kings Palace priviledged pla- 
des from all ſummons or Citations. 140, 141. 
Where an ancient priviledge ſhall remain to a new 


* and where not. 204. 
Pꝛoclamations. | 
Where Proclamations are of great force. 162. 
Pꝛopheſies. 
er of Propheſying. 128. 
vanity and uncertainty of Predictions. ib. 
P2otections. 


no protection lyes for a Felon, nor any that 


Pooviſozs, 3 
An expoſition upon the Statute of 13 R. 2.44, 3. Con- 
cerning Proviſors. 100” 
All Proviſions againſt the Common Law, ih. 
Prmifhments, 
| Exemplary puniſhments adjudged in the Kings Bench, 
| Ancient Rules of Law in Corporal biken 220, 
Purveyozs, 
Wherein Purveyors may commit Fe 82. 
| oo Eng = _—__ —— ib. 
rea Purve 
| - ance, and where not, WE a re 
Where a Purveyor ſhall have his remedy at the Com- 
mon Law, and not by a Privy Seal. ib. 
A Commiſſion granted for the taking up of Boys for 
the Kings Chappel. ib, 
How and in what manner the King ſhall have purvei- 
ance of Salt- peter. 82,83, Cc. 
Nuare Impedit. 
O damages in a Quere Impedit or Darrain pre- 
N ſentment at * Law. Tok 
Rack; vide Tozture, 
Rape, 
V J Hat Rape is, and the puniſhment of it at 
the Common Law — 
What makes a Rape, and what nor, 39, 60 
The hainouſneſt of the offence. 60. 
Appeals of Rape. 10. 
Reco2ds, 


An expoſition upon the Statute of 8 H. 6. ca. 12, cou- 
cerning embeſiling of Records. 0,71, &c. 
Dogon Fong this offence before this Statute. 7 1. 
Tl Records ir ſhall be Felony to embeſil within 
this Statute. 72. 
Where this Statute ſhall be a ſufficient Commiſſion ro 
the Juſtices of either Bench ro enquire of this Fe- 
— and where not. 73s 
The definition and derivation of a Record, 71. 
A Record is proved by itſelf, and ought to be * 
mon to all. 
In what caſes the Chancery is a Court of Record, 4 


jn what not. ib. 
A Judg fined for razing a Record. 72. 
Redoubbours c Addoubozs, 
The deſcription of them. 134. 
Begratoz; unde? 195» 
Relation. 


Where a Relation ſhall never make a man a Felon. 70. 
Where a Relacion ſhall never work'a bar, nor a wrong 
to a ſiravger, 216, 


; is Pritoner to the Court. 240. 


Beligion, 


Reliqion, 

| Where a man that is entred into Religion cannot be 4 

purchaſer to him, and his heirs. 115, 
Refficution, 

What it is, and how divided. 240. 

Several ſorrs of Reſtiturions. 292, 


What Reſtitution the King may make, and what not. 


Where — much favoured in Law, ind bs 


veral caſes of 241, 242. 
Where Reſtitution ſhall be of goods ſtoln,and ro whom. 


Where and in whar caſes a man ſhall be reflored to th 
eſſion upon a forcible entry. 242, 243+ 

re Reſtitution may be granted by writ aſter exe- 
cution upon a Statute Staple. 243. 


Riots, Routs, and unlawful Allemblies. 


The deſcription of them and their derivation. 176. 
The difference berween levying of war and commir- 
ting of a great Riot. 9, 10. 


Roberdsmen. 


Whence ſo called. 
Several Statutes made againſt them. 


The deſcription of Kobzn Hood, 


Robbery, 


The difinition and derivarion of it. 
The difference between a Robber and Cutpurſe. 
The puniſhment now and anciently of Cut 
What ſhall be ſaid « taking in caſe of R 

what ſhall be ſaid a taking from his perſon. 68,69. 


197+ 


Rogues, 
Where it ſhall be Felony in dangerous Rogues to beg 


or wander. 103. 
Rop, 

hs pardon granted by a King de jure ſhall . 

Whete a King is King before Coronation. FA 


Where the King may put a man to anſwer without In- 
di&ment or Preſentment. 136, 

Where a man ſhall toe his right hand for friking in 
the Kings Palace, and where nor, and e 
it was puniſhed.” 

The Kings Palace is a Priveledged pos Tor all S. 
mons or Citations. 140, 120 

What ſhall be ſaid the Kings Will. 


Where a Subject is hound to do an thing to che ſing | 


4s his Leige Lord, no Bond is to be 


to do it 


All Bonds or Writings made to the Kings av 


#e againſt Law, am void A 


Sacriledge, 
T He Eryniology of it. 


Dakebere, _ 
What it ſignifies, and from whence it is derived. 


The. Tak. © 


* | Whence ſo called. 


| When an Uſurper 


—_— —_—_ 


64. 


| Saving; 
Mf ce pg 


Seal. 
Sigi:lam ;, quid? 159. 
Servants, 


Where it ſhall be Felony in Servants to embefil theit 
Maſters goods after their death. 
Where it ſhall be Felony in Servants to etibefil thels 
Maſters goods committed to their truſt. 105. 
What Servants this Fg ſhall extend to, and ro 
what goods. ib. 


Sheep, 
Th f i | 
228 of conveying ſheep alite out of the 


103. 
Sheriff, 


Where the Sheriff may raiſe the Poſſe cimitatus, and 
where not. | 161. 


Dimonp. 


1 1533˙ 
1 A the Statut of 31 El. c. 6. con* 
2 7 2 


commir Symony. 

Where the Si nony of an Uſurper ſhaſi nor prejudice 
the rightful Patron, a 

In what the Simonyof rhe Patron only ſhall prejudice 
the Incumbent, and in what not. I 

Whars Simnovift ſhall forfeit, * 
The ut of thoſe thr ſhall take or give any 
reward for Reſignations, Admiſſions to Churches, 


or any other Eccleſiaſtical promotions, 155,156. 
Simony and perjury go together. ? 5%; 
Souldfers, 


2 poſition upon —_— El, ca, 9 


wandring Sou 
Wherea Soul Tin for * to wk 


An ares 24125 15 
that 


* 1 — 
again, though he be never taken. 89. 
re a Souldier that de wichoue Licence ſhall 


have his Clergy, ahbll F 
The ancient pu 'of — de part wi at 
out Licence. "#5 
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H. 4 cap. 4. concerning multiplication. 
H. 4+ — 5. concerning cutting out of Tongues. 
11 H. 4. cap. g. concerning Trials. 
8 H. 6. cap. 18. concerning embeſiling of Records. 
1 Hi. 7. cap. 7. concerning hunting with ViZors. 95+ 
3 H. 7. cap. 2. concerning carrying of women away 
agaiſt their will. Fo 61. 
3 H. J. cap. 14 of Felony for conſpiring the death of 


74- 
62. 
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the King, or of any privy Counſellor. 37. 
3 H. 8. ca. 12. concerning Trials. 33. 
28 H. 8. cap. 15. concerning Piracy. 111. 


33 H. 8. cap. 1. concerning falſe Tokens. 133 
35 fl. 8. cap. 2. concerning Trials of Forreign Trea- 


ſon. 11. 

1 E. 6. cap. 12. concernig witneſſes in caſe of Treaſon. 
24. 

2 E. 6. cap. 24. concerning Trials. 48. 

5 E. 6. cap. 11. concerning Treaſons. 24. 

1 Mar. cap. 1. concerning Treaſons. 23. 
10 2 Ph. & Mar. cap. 10. concerning Treaſons 24. 
5 El. cap. g. concerning Perjury. 163,164. 

gs Fl. cap. 14. concerning Forgery. 178. 


21 El. cap. 4. againſt embeſiling the Kings Armour. 


78. 

31 El. ca. 6. concerning Simony. 153. 
39 El. cap. 17. concerning wandring Souldiers, 858. 
1 Fac. cap. 11. concerning 4 — . 
1 Jac. cap. 12. concerning Witcheraft. 45. 46. 
1 Fac. cap. 3 1. concerning 1 Soares. 90. 
3 Jac. cap. 4. concerning the ſerving of forreign Prin- 
CCS, 80, 81. 
21 Fac. cap. 2, concerning Concealers. 188,06 


21 Fac. cap. 3. concerning Monopolics and Diſpenſati- 
ons. 181, 186. 
21 Jac. cap. 4. concerning Informers. 191. 


Duperledeas, 


Where a Superſedeas was ſent to the Judges to proceed 
no further againſt one that had obtained his pardon. 


137» 
Syplitva or Sulliva ; quid ? 204. 
Theft bote. 

He definition and E of it. 


The puniſhment of it. 
What ſhall be ſaid Theftbore, and what not. 
The judgment in caſe of Theftbote, 


Tozt. 


No man ſhall cake an adyantage of his own Torr, 21 5. 


6-74 
fb. 
218. 


Tozture. 
No Torture to be uſed by our Law. 35. 
By whom the Rack was firſt brought in; 10. 


Treaſon, 


An Expoſition upon the Statute of 23 E. 3. cap. 2..;de 
Proditioni bs. X I, 2, &. 
What are Treaſons by the ſaid Statute. — 3 
What King is wichin this Statute. 65 7. 
What ſhall be ſaid a levying of war within this Statute 
to make a Treaſon. 9, 10,12. 


What ſhall be ſaid an adhering to the Rings enemies to 
make a Treaſon within this Starure, ad Ta. 
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What ſhall be ſaid a counterfeiting of the great Seal to 
make a Treaſon within this Law. 13, 16. 
What ſhall be ſaid a counterfeiring of the Kings mony 
to make a Treaſon within this Law. 16,179,18; 
What ſhall be ſaid a bringing in of counterfeit mony 
into this Realm ro make it Treaſon within this Law. 

| 18. 
Where the Judges may not conſtrue this Statute a fini- 
. or a minori ad majus. 22. 
The King and one houſe of Parliament alone, or both 
Houſes of Parliament without the King cannot de- 


clare a Treaſon within this Statute. ib. 
An Expoſition upon the Statute of 1 Mar. cap. 1. con- 
cerning Treaſons, 23,24, 


Where declarations of Treaſons may have limitations. 
24. 
Treaſon its derivation, and how divided. = 
Proditorie neceſſarily to be uſed in all Indictments o 
Treaſons. 4, 15+ 
Where a man non compos mentis, nor an Infant 15 ca- 
able of committing Treaſon at this day. 476. 
What Aliens may commit Treaſon. 4.5. 
Where anciently in Treaſon voluntas reputabatur pro 
facto. 57161. 
Appeals anciently of High Treaſon. , 132% 
Where the compaſſing the death of Trea- 
ſon at the Common Law. 8. 
Where the death of the King per infortunixm ſhall be 
no Treaſon. 6. 
Where to ſer a Figure to know how long the King ſhall 
reign, or live, is no Treaſon- ib, 
Where to practice to depoſe the King, to impriſon 
- = or to take him into their power, ſhall be Trea- 
on. ib. 
Where to compaſs the death of the Father of the King, 
or of the Kings Uncle, anciently was Treaſon. Nr 
Where to leave the King #n periculo Hoſtium was anci- 
ently Treaſon. ib. 
Where Piracy was anciently Treaſon. 8. 
Where ir ſhall be Treaſon for the Huſband of a Queen 
Regnant to compaſs the death of his wife, ſo on the 
contrary. ib. 
5 the killing of an Embaſſador was adjudged Trea- 
on. ib. 
Where the kifling or the violating of a Queen Dowager 
ſhall be no Treaſon. 6 8, 9. 
Where the killing of a Collateral Heir apparent ſhall 
be no Treaſon. | ; 9. 
or conſpiring to levy war wich- 
Il be no Treaſon. 9,10,14s 


Where the compaſſin 
out levying of it, no 

In High Treaſon all are Principals, but not in Petit 
Treaſon. 9,16,21,138, 
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the King was 
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The difference between levying of a war, and commit- 
ting of a great Riot. 
2 gathering of Forces 
on. 
Where aiding of the Kings Enemies pro timors 
ſhall be no Treaſon, | 
Who ſhall be raid Enemies, and who Traytors. 
The form of an Indictment for Treaſon. 
Where Conſpir 


s 10. 
ſhall be counted High Tres: 
IO, 12. 
Mort is 

160. 
11. 


12. 
with a Forreigu Prince ſhall be 
Treaſon, and where not. 146. 
| Where words may make an Heretique, but no Tray- 
dor. 1b. 
| 1 words ſet down in writing may amount to Trea- 
on. ib, 
All Treaſon implies a Felony, but a pardon of all Fe- 
Tonies is no pardon of Treaſon at this day. 15. 
Where he that counterfeirs the Kings Coyn ſhall have 
puniſhment, bur in Caſe of petit Treaſon other- 
wiſe, if he had diminiſhed it; | | 17. 
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Where a man be i iſoucd upon ſuſpicion for 
having clipr falſe mon a8. | 
Where it is 'no Treaſan to kill any .of the Lords or 
Commons in Parliament, bur Will Murder only. | 


What things a man attainted of Treaſon ſhall forſcie 
and what not. 18,19, 21. 

No Treaſon for an Inditor to diſcover the _ 
Council. 


Wr 1 or accuſers are in Indic 

_ trials of Treaſon or Ai — 
25 ,2 

No . of Treaſon can be brought in —— 

niſhed. 4 

Treaſon ſeverely pu | , 3s- 

he recon and com a Triytor know- 

— 138. 


ng him be 
ud t in en of High Treaſon, how warran- 
”" dy Scripture, and what is implied in it. — | 


Where a writ of Error, lyes to reverſe an a 
of High Treaſon, and where not. 214, 215. 

Three ſorts of Perit Treaſons. 19, 20. 

The judgment of a woman for Petit Treaſon, 5b, 

Paricide no Petit Treaſon, ib. 

What was Petit Treaſon at the Common Law, = 
what at this da 


Yo 
The judgment in caſe of Petit Treaſon. 21 - 


Treaſure & Treaſury, 


What, and where the Kings Treaſure and Treaſury 
is. a 71 73. 


Treaſure Arove. 
The — of it. 8 * 
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